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CURRENT TOPICS. 





In Robinson v. St. Louis Mut. Life Ins. 
Co., recently decided by the United States 
Circuit Court in this city, a circular addressed 
by a company to its shareholders, stated 
that it would not insist upon forfeiture of its 
policies because of non-payment of interest 
thereon. This was held a waiver of the right 
to insist on a forfeiture for non-pay- 
ment of interest which was available to 
policy-holders in a court of law, and that 
therefore there was no necessity for equity to 
interpose to enjoin the company from setting 
up the forfeiture by way of defence in an ac- 
tion at law. Dutton, J., said: ‘* We are of 
opinion that, assuming the plaintiff to be right 
in his contention that this was a waiver of the 
right to forfeit this policy, it is a defence avail- 
able by replicationin a law action without any 
question, We enforce the same principle here 
every day in reference to these policies, where 
something happens after the execution of the 
policy which is set up as an estoppel by the 
company, The company has waived the right 
to insist upon this forfeiture. Ina case re- 
ported (1 Dill.) we considered this question 
very fully. There the loss had happened on a 
fire policy, and the company, before any ac- 
tion was brought by the assured, filed a bill in 
equity to cancel the policy on the ground of 
fraud. Now, the purpose of the company 
was — knowing or apprehending without 
question, that a suit would be brought against 
it—to transfer the litigation from the law to 
the chancery forum ; in other words, if I may be 
allowed to use the expression, by a ‘flank 
movement’ to avoid the jury, and draw into 
a court of chancery all the litigation of the 
country in policies of insurance—marine, fire, 
and life. Justice Miller sat at the time, and 
agreed in the opinion that I delivered in the 
case. I was very much gratified to see that 
in two cases referred to me by the bar and 
reported in the Chancery Appeal Reports of 
Great Britain, two years after that decision, 
our views coincided with that of the courts 


Vol . 8—No.1 e 








We have no doubt whatever that 
if this company did waive a right by this cir- 
cular—the right to insist upon the forfeiture 
—the plaintiff can avail himself of it in a 
court of law.’’ 


over there. 





In a recent case in Pennsylvania, re Dar- 
mody’s Estate, 6 W. N. 487, it was held that 
the expenses of the funeral of a wife must be 
paid by the husband, and can not come out of 
the wife’s estate.’ The court said: The 
exemption of a married woman from liability 
for necessaries furnished to her, arises not 
only from the paramount duty of the husband 
to support her, but from her own inability to 
bind herself, except in the manner and to the 
extent authorized by the act of assembly. 
Hence, as held in Sawtelle’s Appeal, 84 Penn. 
St. 306, her estate is not responsible even for 
medical attendance during her last illness, 
where it is not shown that she herself had re- 
quested the physician’s services. But this 
disability to contract is personal to her and 
is limited by the period of coverture. It does 
not extend to her executor, who may bind her 
estate for expenses incurred in the regular 
course of administration. Of the duties im- 
posed upon him the first is the burial of the 
decedent. The right to make the necessary 
contract for this purpose, and to apply the 
assets in his hands, in discharge of the obli- 
fiation thus created, follows as a matter of 
course. The paramount duty of the husband, 
however, as between himself and his wife’s 
estate, still remains, just as in the case of any 
other debt paid by the wife, but for which he 
is primarily liable. We cannot assent to the 
doctrine that his obligation, in this respect, is 
only under the poor laws, or that it ‘‘ extends 
simply to furnishing the means of a burial, 
which shall conform merely to public de- 
cency.’’ If this be so, then the text books 
are all wrong, and we must overrule the de- 
cision of Lord Loughborough in Jenkins v. 
‘Tucker, 1 H. Bl. 90, which has been accepted 
as law since 1788. See Addison on Contracts, 
52; McQueen on Husband and Wife, 183; Ib. 
191; Reeves on Domestic Relations, 164. In 
Jenkins v. Tucker, supra, the wife having 
died while her husband was abroad, her father 
directed and paid the expenses of her burial. 
The husband, having, upon his return, refused 
to pay the father, suit was brought. It was 
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held, all the judges concurring, that, under 
such circumstances, ‘‘ a third person who vol- 
untarily pays the expenses of a wife’s fune- 
ral, suitable to the rank and fortune of 
the husband, though without the knowl- 
edge of the husband, may recover from 
him the money so laid out.’’ No argumentis 
furnished against this doctrine by the case of 
Lawall v. Kreidler, 3 Rawle 300, which sim- 
ply decides that the husband’s estate is not 
liable for the funeral expenses of his widow; 
a necessary corollary of the principle that the 
wife’s authority to bind her husband is re- 
voked by,his death. Williams on Executors, 
1503. If the law be as we have stated, it 
follows that though the undertaker, in such a 
case as the present, may recover from the 
wife’s executor, just as in Jenkins v. Tucker, 
he might have done from the father who em- 
- ployed him, the executor may in turn recover 
from the husband. The precise point was de- 
cided in Bertie v. Lord Chesterfield, 9 Mod. 
31, where the executor of a wife having a 
separate estate with power of disposal by 
will, having paid the amount of a judgment 
obtained against him by the undertaker for 
funeral expenses, filed a bill in equity against 
the defendant to whom the husband, who had 
subsequently died, had bequeathed £6,000 per 
annum, subject to the payment of his debts. 
It was decreed that ‘‘the husband is subject 
by law to pay the funeral expenses in burying 
the wife; and, therefore, that the plaintiff 
should be reimbursed out of the estate in the 
defendant’s hands, together with his costs at 
law, and in this court.’’ 








PATENT RIGHTS AND STATE RIGHTS.—I. 


The whole patent and copyright system of 
the United States is based upon the constitu- 
tional provision conferring on Congress the 
power ‘‘ to secure for limited times to authors 
and inventors the exclusive right to their re- 
spective writings and discoveries.’’ U. S. 
Const. Art. I, sec. 8, clause 8. This power 
was entrusted to Congress, because the States 
could not make effectual provision for the 
case. To have subjected authors and invent- 


ors to varying and conflicting provisions by 
the individual States would seriously have im- 
paired, possibly even destroyed, the value of 
the right. 


Federalist, No. 43 ; 2 Kent’s Com. 








366; 2 Story on Const., sec. 1152; Anthony 
v. Carroll, 9 O. G. 200; Read v. Miller, 1 Biss. 

The power is plenary and extends over the 
whole subject matter. Blanchard v. Sprague, 
3 Sumner, 541; 2 Story, 164; McClurg v. 
Kingsland, 1 How. 206; Curtis on Patents, 
sec. 494; Law’s Am. Dig. Patent and Copy- 
right Cases, Tit. ‘‘Congress.’’ It has been 
repeatedly and fully exercised by Congress. 
2 Kent’s Com. 366; Bouv. Dict. art. ‘‘ Pat- 
ent,’’ sec. 3; Curtis on Pat. Appendix; U. S. 
Rev. St. sec 4883-4936. A patent right does 
not, and never did, exist at common law, but 
is exclusively the creature of statute. Bouv. 


Dict. ‘* Patent,”’ sec. 4; Dudley v. Mayhew, | 


3 N. Y. 9; Wheaton v. Peters, 8 Pet. 662; 
Gaylor v. Wilder, 10 How. 493-4; Shaw v. 
Cooper, 7 Pet. 319; Moffit v. Garr, 1 Bond, 
C. C. 315; Jordan v. Overseers, 4 Ohio, 309. 
‘*To the legislation of Congress and to this 
alone we must look for guidance as to the ex- 
tent, limitations and conditions of the respect- 
ive rights of inventors and the public, and as 
to the forms of remedy and the remedial juris- 
diction, as well as the remedy itself.’’ Atty. 
Genl. v. Rumford Works, 9 O. G. 1064. As 
defined by the laws which give it birth, a pat- 
ent right is ‘‘a grant to the patentee, his heirs 
or assigns, of the exclusive right to make, use 
and vend the invention throughout the United 
States and Territories.’’ U.S. Rev. St. sec. 
4884. This definition is almost in the words, 
and clearly within the spirit of the constitu- 
tional provision. It must, therefore, be ac- 
cepted as the supreme law of the land, any- 
thing in the constitution or laws of any State 
to the contrary notwithstanding. 

The highest attribute of sovereignty, the 
power most essential to the very existence of 
every government, and, therefore, the most 
extensive and general in its scope, is the power 
to tax all subjects within its jurisdiction. Fi- 
field v. Close, 15 Mich.; Jones v. Keep, 19 
Wis. And yet the States have always been 
denied the right to exercise even this high 
power upon any ‘‘ lawful instrument of Fed- 
eral authority.’ McCulloch v. Maryland, 4 
Wheat. 316; The Banks v. Mayor, 7 Wall. 
16; Bank v. Supervisors, 7 Wall. 26; Weston 
v. City of Charlestown, 2 Pet. 449; Dobbins 
v. Commissioners of Erie Co. 16 Pet. 435. In 
McCulloch v.Maryland, patent rights are class- 
ed with the mint, the mail, the U. S. Bank and 
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the judicial process of the Federal courts as 
lawful instruments used by the general gov- 
ernment in the exercise of its rightful author- 
ity and exempt, as such, from State taxation 
or interference of any other kind calculated 
**to impede, retard, burden or in any manner 
‘ control them.’’ In Bloomer v. McQuewan, 
14 How. 550, it is very clearly intimated that 
patent rights cannot be taxed by the States. 
The sovereignty of a State extends only to 


those things which exist by its author- 
ity or are introduced by its permis- 
sion. McCulloch v. Maryland, supra; 


1 Kent’s Com. 409, 426. A right, a spe- 
cies of property, which is created, defined 
and enforced fully and exclusively by the 
laws and in the courts of the United States 
cannot be said to exist merely by the author- 
ity or sufferance of the individual States. If 
the authority of the general government to 
create and define the right be admitted, it 
seems plain that no State by the exercise of 
an authority otherwise perfectly lawful, can 
lawfully impede or impair the enjoyment of 
the right. Smith v. McClellan, 11 Bush. 523. 
If the power of a State to ‘‘ regulate ’’ pat- 
ent rights be once conceded, there is no limit 
to the extent to which such regulation may be 
carried. It may go so far as to amount to a 
destruction of the right. And if one State 
may so ‘‘regulate,’’ all may, and ‘‘ thus we 
should have the spectacle of a right granted 
under the ‘aws of the United States pursuant 
to an express provision of the Constitution, 
annihilated by the laws of the several States.’’ 
Hollida v. Hunt, 70 Ill. 109. Precisely this 
course of reasoning has, time and again, been 
applied to cases of conflict between State and 
Federal authority and its sufficiency affirmed. 
Certainly, if Congress, under the Constitu- 
tion, must ‘‘secure’’ the right, the States 
cannot lawfully interfere with that security. 
That the argument is not altogether a p) ior: 
that the danger of such interference is not im- 
aginary, will appear more clearly when it is 
considered that at least seven of the States 
have already passed various ‘‘ acts to regulate 
the sale of patent rights,’’ the practical effect 
of which is to make it a penal offense within 
those States to sell a patent and take a nego- 
tiable promissory note in payment. 

In the following cases the power of the 
courts and legislature of a State to deal with 








patent rights has been passed upon in one 
form or another. 

Congress (as it has a right to, Claflin v. 
Houseman, 93 U.S., 130, 3 Cent. L. J. 803, 
and cases there cited, ) has expressly excluded 
the States from any jurisdiction in cases aris- 
ing under the patent and copyright laws. U. 
S. Rev. St., § 711. Federal jurisdiction is 
exclusive, therefore, in all suits by patentees 
to enjoin infringers, or to recover damages for 
infringement, or to declare a conflicting pat- 
ent void, Parsons v. Barnard, 7 Johns. 144; 
Dudley v. Mayhew, 3 N. Y. 9; Gibson v. 
Woodworth, 8 Paige 134; Hovey v. Rubber 
Tip Co, 57 N. Y. 119; or to adjust the rights 
of joint patentees where no special agreement 
exists as to the enjoyment of the patent be- 
tween themselves (?). DeWitt v. Elmira Co. 
66 N. Y. 461. ; 

The State courts have exclusive jurisdiction 
in the following cases, except, of course, 
where the parties are citizens of different 
States: To compel specific performance of 
contracts relating to patents- as to convey. 
Burr v. Gregory, 2 Paine 426; Brown vy. 
Shannon, 20 How. 56; Somerby v. Buntin, 
118 Mass. 279, 19 Am. Rep. To rescind such 
contracts or set aside such conveyances. Wil- 
son v. Sandford, 10 How. 99; Page v. Dick- 
erson, 28 Wis. 694; Burrall v. Jewett, 2 
Paige 134. To recover damages for fraud in 
the sale of a patent. Warren v. Cole, 15 Mich. 
265; David v, Park, 103 Mass. 501; or for 
breach of contract relating to a patent. Wright 
v. Wilson, 11 Rich. (Law) 144; Billings v. 
Ames, 32 Mo 265; Blakeney v. Good, 30 
Ohio St. 351; Nash v. Lull, 3 Am. Rep. 435; 
or to protect the owner’s right of possession, 
or property, in the patented machine cr article 
itself. Bloomer v. McQuewan, 14 How. 549, 
550; Bloomer v. Milligan, 1 Wall. 351; Chaf- 
fee v. Boston B. Co., 22 How. 223; even 
though, in any of these cases, the question of 
the validity of the patent should be necessa- 
rily, though collaterally, involved. Curtis on 
Patents, § 496; Rich v. Hotchkiss, 16 Conn. 
414; Rice v. Garnhart, 34 Wis. 453, 17 Am. 
Rep.; Middlebrook v. Broadbent, 47 N. Y. 
443, 7 Am. Rep. For fuller list, see 5 Cent. 
L. J. 90. 

The earliest case in which is discussed the 
power of a State to deal with patent rights as 
a subject of legislation, is Livingstone v. Van 
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Ingen, 9 Johns. 507. The Legislature of the 
State of New York had there granted to the 
complainants (Chancellor Livingstone and 
Robert Fulton), as the introducers and possess- 
ors (not inventors), of a mode of propelling 
vessels by steam, the exclusive right to navi- 
gate all the waters of the State in such vessels. 
In objection it was urged that the power of 
Congress to grant patents for inventions was, 
in its nature, exclusive of the States; or, if 
not so, then that the fact that Congress had 
legislated upon the subject, was sufficient to 
shut out the States from the same field of leg- 
islation ; that this State grant was in reality a 
patent right; that should a U. S. patent be 
issued to any one else for an improvement in 
steam vessels, there would at once arise a con- 
flict between the two rights; that, therefore, 
this State grant was void. But the court con- 
sidered-it conclusive of the question at issue, 
that the complainants claimed wholly as intro- 
ducers of the invention, and not as the inven- 
tors ; holding that the power of Congress only 
extended to the rewarding of inventors and 
authors, and not to introducers. In support 
of the act, counsel urged (pp. 529, 553) that 
it was clear that a State in the exercise of its 
ordinary police power, might lawfully forbid 
the use or sale of certain things as dangerous 
to the morals or health of its people or to the 
spirit of their institutions; that New York 
might lawfully prohibit the sale of books advo- 
cating slavery, and Virginia, such as advocate 
its abolition; or that either, or both, might 
forbid the sale of noxious drugs, or splendid 
and seductive pictures; that in such cases no 
U. S. patent or copyright could authorize the 
author or inventor to sell his book or inven- 
tion within those States. Chief Justice Kent 
(p. 582) approves this reasoning. 

In Jordon v. Overseers, 4 Ohio 294, and 
Thompson v. Staats, 15 Wend. 395, the inven- 
tor of a patent medicine, it was held, must 
first comply with the State laws regulating the 
practice of physic, before offering to adminis- 
ter his medicines. In Vanani v. Paine, 1 Har- 
rington (Del.) 65, the complainant asked to 
have defendants enjoined from using his pat- 
ented lottery system. An act of the legis- 
lature forbade the use of lotteries within the 
State. The court, accordingly, refused the 
relief asked, holding that the patent could give 
no right to use a lottery in the State in viola- 
tion of the statute. ‘A person might with as 





much propriety claim a right to commit mur- 
der with an instrument because he held a 


patent for it as a new and useful invention.’’ 
In Patterson v. Commonwealth, 11 Bush 


(Ky.) 311, 21 Am. Rep., lately affirmed on 
appeal to the U. S. Supreme Court, 8 Cent. L. 
J. 161, the defendant had sold an illuminat- 
ing oil of a kind forbidden as dangerous by 
the State laws. In defense to an indictment 
under the act, he pleaded that he held a United 
States patent for the oil; that the patent in 
terms granted him the right to make, use and 
vend anywhere within the United States: and 
that no State could interfere with his right to 
doso. But the defense was held not good and 
the conviction affirmed. Wo. Rircuie. 


[To be continued. ] 








INJURY TO TRESPASSER ON RAILROAD 
TRACK—DUTY OF MANAGERS OF TRAINS. 


INDIANAPOLIS & VINCENNES R. CO. v. 
McCLAREN. 


Supreme Court of Indiana, February, 1879. 


Ths law presumes that a trespasser on a railroad 
track, when he discovers a train approaching, will, 
from a care of his personal safety, if not from a 
sense of duty, leave the track before an approaching 
train reaches him, and the managers of the train may 
act upon this presumption. 


Appeal from Owen Common Pleas. 

PERKINS, J., delivered the opinion of the court: 

The appellee was plaintiff in an action against 
appellant to recover damages against defendant for 
killing William Alger. ‘The complaint alleged that 
the deceased was upon a railroad switch belonging 
to the defendant in the town of Worthington, 
which switch was not used for the purpose of run- 
ning the trains into said town, but was used for the 
purpose of switching off the cars and train after 
the same had been stopped at the depot of said 
town, and the public used the switch for a footway. 
While said Alger was on said switch, the defendant 
did, on the 8th day of May, 1871, willfully, care- 
lessly and with gross negligence, run a locomotive 
and train upon and over and kill said Alger. 
*“‘Willfulness and gross negligence’’ are distinctly 
charged in the second paragraph of the complaint. 

A trial of the issues formed resulted in a verdict 
for plaintiff for $4,500. The jury found a general 
verdict, and also answered interrogatories. The 
defendant moved for judgment in its favor on the 
answer, notwithstanding the general verdict. This 
being overruled, the defendant then moved fora 
new trial, which was overruled and judgment ren- 
dered upon the verdict for $4.500 and costs. 

The facts touching the killing were these: Alger 
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entered upon the railroad track, and walked upon 
it thirty yards in front of a train, before the train 
struck him. The train was. running at the rate of 
three mites an hour, and did not increase its speed. 
The bell upon the engine was constantly ringing. 
The track was clear of other obstructions. The 
deceased was a middle-aged man, in possession of 
the senses of sight and hearing, and the power of 
locomotion. 

The employees on the engine were all on duty. 
The deceased remained on the track until struck 
by the pilot on the front of the engine. There was 
nothing to prevent him from stepping off the track 
at will, as the train was running at the rate of but 
three miles an hour, less than the rate of speed at 
which men ordinarily walk upon a smooth land 
surface; deceased must having béen moving very 
leisurely, and could at any moment by a side step 
or two, have left the track, while the locomotive 
and train of cars were compelled to continue on it. 

It is conceded by the appellee that such contri- 
butory negligence was shown as precluded a re- 
covery on account of simple negligence on the part 
of the railroad company. Terre Haute R. Co. v. 
Graham, 46 Ind. 239. But he says: ‘* The second 
paragraph charges gross negligence and willful- 
ness, and we submit that the plaintiff being onthe 
track of the defendants road will not bar his right 
to recover for an injury resulting from willfulness 
or gross negligence of the defendant. None of the 
authorities go to such an extent.”’ 

Conceding this proposition to be true, it remains 
for us to inquire whether there was any evidence 
from which the jury might have inferred such will- 
fulness. We discard the term ‘ gross negligence.” 
‘“*Willfully and purposely” are preferable, as they 
have a more definite meaning, and the act done 
must come within that meaning. In Cincinnati, 
&c., R.Co.v. Eaton, 33 Ind. 307, it is said: “If 
the complaint alleges that the train was run reck- 
lessly, and with gross negligence, and that by 
means of said recklessness and gross negligence 
the engine ran against the deceased, this does not 
imply that the injury was inflicted either purposely 
or willfully.”’ In the case before us the word ‘‘will- 
fully’ is used. The railroad company may be lia- 
ble for the willful acts of its employees. Jeffer- 
sonville, &c., R. Co. v. Rogers, 28 Ind. 116. And 
their conduct in the management of the train 
where injury results may be given in evidence as 
tending to show that the injur¥ was willfully and 
purposely inflicted. 

The only fact from which an inference that the 
injury in this case was so inflicted could have been 
drawn, was that the managers of.the train did not 
stop it some little time before overtaking the de- 
ceased, and send hands enough to take him off the 
track, and hold him till the train passed. The 
question of law is, was such the duty of the rail- 
road company? If it was, it was so because the 
presumption is that a person upon a railroad track 
in front of an approaching train, will not leave the 
track, but remain upon it and be killed, if such 
person is not forcibly removed from it. If such is 


the general presumption, then it may be the duty 
of a railroad train to come to a dead stop at a dis- 








tance far enough from a person observed npon the 
track to enable it to send a force and remove him 
from the track, before the train passes. This prac- 
tice would necessarily render railroad transporta- 
tion so slow, as to lead to its abandonment, and a 
return to the old method of transportation by mus- 
cular power, with the aid of wagons, &c., which 
vehicles may pass around and avoid obstructions 
in their path. We do not believe the general pre- 
sumption is as above stated. - We believe the pre- 
sumption to be, that a trespasser upon a railroad 
track when he discovers a train approaching will, 
from a care of his personal safety, if not froma 
sense of duty, leave the track before the train 
reaches him, and the managers of trains may act 
upon that presumption. 

There is nothing in the evidence from which 
willfulness could be inferred. 

The judgment is reversed, with costs, and the 
cause remanded. 

A petition for rehearing was subsequently filed 
in this case, and overruled. 








EFFECT OF ADOPTION UPON DESCENT — 
DEVISE FOR LIFE—POWER TO SELL. 





REINDERS v. KOPPELMANN. 


Supreme Court of Missouri, October Term, 1878. 


1. DEVISE—LIFE ESTATE—POWER TO SELL DOES 
NOT ENLARGE IT INTO FrE.—The will of the testa- 
tor, after bequeathing to his wife all his real and per- 
sonal estate during her life, contained this provision: 
“The foregoing bequest is made under the express pro- 
viso that my said wife * * * * will carry on and 
continue my business with my co-partners; but I will 
that no part of my real estate, still less the whole of it, 
be sold or otherwise disposed of before the lapse of 
twenty years:” Held, that the power thus impliedly 
given to sell the real estate did not enlarge the wife’s 
life interest to an estate in fee. 

2. EFFECT OF ADOPTION ON DESCENT. — On the 
death of an adopted child, his estate will go to his re- 
lations by blood, and not to those by adoption; and this 
even if the estate which so descends has been derived 
from the adopted parent. The statute as to adoption 
has not changed the general rules of descent estab- 
lished in the general statutes on the sub ect. 

3. THE WorbD “HEtks” in a will construed. 

4, A PARTITION WILL NOT be defeated merely be- 
cause other persons may afterwards come in and be 
entitled to shares who are not now before the court. 


Appeal from the St. Louis Circuit Court. 

NAPTON. J., delivered the opinion of the court: 

The principal] questions discussed in this case 
involve the proper construction of the will of Kop- 
pelmann, which is as follows: 

‘*[T, the subscriber, John H. Koppelmann, of the 
city and county of St. Louis, State of Missouri, 
being of sound and disposing mind and tmemory, 
and feeling naturally solicitous to settle my world- 
ly affairs with which Providence has blessed me, 
in such a manner as to prevent all future doubts 
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and difficulties, declare and publish this, my last 
will and testament: First.—I will that all my just 
debts and funeral expenses be fully paid by my 
executrix, hereinafter mentioned, as soon as con- 
venient after my decease. Second.—I hereby give 
and bequeath to my beloved wife, Anna Koppel- 
mann, all my estate, real and personal and mixed, 
for and during her life-time. Third.—The fore- 
going bequest is made under the express proviso 
that my said wife will be a mother indeed to our 
adopted daughter, Johanna, now’ six years old; 
that she will bring her up and educate her accord- 
ing to her best means; also, that my said wife will 
carry on and continue my business in company 
with my co-partners; but I will that no part of my 
real estate, still less the whole of it, be sold or 
otherwise disposed of before the lapse of twenty- 
five years. And should it appear hereafter that 
the business cannot be carried on with the present 
capital, then said business shall be reduced to such 
an extent as to bring it into conformity with the 
present capital. Fourth.—After the decease of 
my said wife, Anna Koppelmann, the property 
then left shall be divided as follows: one-half of 
it shall be given to our said adopted daughter, Jo- 
hanna, provided that she will be a good girl and 
demean herself as such towards her parents, and 
the other half shall go to the nearest and lawful 
heirs of mine and that of my said wife, share and 
share alike. 

*“*IT hereby nominate and appoint my said wife, 
Anna Koppelmann, to be executrix of this, my last 
will and testament. 

‘In witness whereof, I have hereunto set my hand 
and seal, at the city of St. Louis, this seventh day 
of May, eighteen hundred and sixty-nine. 

[Signed, ] Joun H. KOPPELMANN. 


‘* We attest the above and foregoing will by sub- 
scribing our names hereto as witnesses in the pres- 
ence of John H. Koppelmann, the testator, this 
7th day of May, A. D. 1869. 

{Signed,] H. MUELLER, 
JULIUS KRUSCH.” 


Proved May 18th, 1869, and admitted to pro- 
bate. 

The object of all courts in the construction of a 
will is to ascertain the intention of the testator 
when it is possible. It unfortunately happens that 
when wills are written by persons unskilled, not 
merely in law, but in the language in which their 


intentions are expressed, there are found such con- ' 








tradictory clauses as render it exeedingly difficult » 
to ascertain what is the leading, prominent and | 


controlling object of the will. In such cases, courts 
have established some rules and some exceptions 
to them, by which they will be guided; all of them 
with a view to give effect to the intentions of the 
testator, as gathered from the entire will. 

In this case the will of Koppelmann gives to 
Mrs. Koppelmann all his estate, real and personal, 
for and during her life-time. In a succeeding 
clause she is impliedly authorized to sell any part 
of his real estate, after the lapse of twenty-five 
years, to enable her to carry on his co-partnership 
business, and to educate the adopted daughter. 





The property left on the decease of his wife he 
then directs to be given to certain persons clearly 
designated. 

It is insisted that this power impliedly given to 
sell the real estate, enlarges her interest in it from 


a life estate to afee. The answer to this may be 
best given in the language of Sir William Grant in 
Bradley v. Westcott, 13 Ves. 445: ‘*The distinc- 
tion is perhaps slight which exists between a gift 
for life, with a power of disposition superadded, 
and a gift to a person indefinitely, with a super- 
added power to dispose by deed or will. But the 
distinction is perfectly established that, in the lat- 
ter case, the property vests. A gift to A and to 
such persons as he shall appoint, is absolute prop- 
erty in A without any appointment. But if it is 
to him for lifé and after his death to such person 
as he shall appoint by will, he must make an ap- 
pointment in order to entitle that person to any- 
thing.”’ The same judge decided in the case of 
Barford v. Street, 16 Ves. 135, that where there 
was a gift for life to A with a power of appoint- 
ment by deed or writing or will, A had the 
entire estate. ‘‘ An estate for life, with an unqual- 
ified power of appointing the inheritance,” said 
the Master of the Kolls, ‘‘comprehends everything. 
* * * By her interest she can convey her life- 
estate. By this unlimited power she can appoint 
the inheritance. The whole fee is then subject to 
her disposition.” [t will be observed in reference 
to this last decision, which, upon a cursory view, 
might seem to conflict with the first, that although 
the devisee is given an express estate for life, yet 
by subsequent clauses, an unlimited power of dis- 
position is given her, either by deed or will, and 
for no specific object. A party cannot give an un- 
limited dominion of his property to one, and at the 
same time a limited right in it to another; in other 
words, a remainder cannot be engrafted on fee. 
The distinction taken in Bradley v. Westcott is 
recognized by this court as early as the case of 
Ruby v. Barnett, 12 Mo.1, and subsequently in Greg- 
ory v. Cowgell, 19 Mo. 415, and Green v. Sutton, 50 
Mo. 190. Itis also distinctly announced in Jackson 
v. Robbins, 16 Johns.587. ‘lhe result is that where 
there are inconsistent devises, the courts are com- 
pelled in some cases to enlarge, in others to cut 
down the estate, in order to carry out the leading 
and prominent objects of the testator as indicated 
by a view of the entire will and all its various pro- 
visions. In the present case, however, there is no 
necessity for enlarging the estate for life, given to 
Mrs. Koppelmannn, into a fee, in order that she 
may sel] a part or the whole of the real estate, if 
the manufacturing business in which Koppelmann 
was a co-partner, required it; since such a power 
may well consist with an estate for life in Mrs. 
Koppelmann. Admitting that the prohibition 
against any sale for twenty-five years may be re- 
garded as though it had been only for one year, or 
had been entirely omitted, the power to sell was 
limited to a specific purpose and was unaccompa- 
nied with a power to dispose of by devise; on the 
contrary, the property then left, at the death of 
the wife, was devised specifically to his adopted 
daughter and the heirs of his wife and himself, in 
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-certain proportions named, and the estate consist- 
ed of personal property as well as realty. 

In the case of Gregory v. Cowgill, 19 Mo. 415, 
an express estate for life was given to the devisee, 
without any power of disposition, either by deed 
or will, except what might be implied by the words 
in the devise over, which were ‘‘ what remains of 
my estate, both real and personal, after the death 
of my wife,’’ and it was held that an express estate 
for life could not be converted into a fee, by words 
of mere implication, unless the general intent of 
the testator required it. In that case there was no 
express power given the devisee to sell. In the 
case now before us, such a power may be inferred 
from the third clause of the will, and the words in 
the fourth clause ‘‘ the property then left,’’ may 
very well include the personal and real property 
not disposed of under the power in the third 
clause. 

The case of Ramsdell v. Ramsdell, 21 Me. 288, is 
cited as an authority conflicting with these views; 
but we do not so understand it. Judge Shepley 
states it to be a settled rule of law that if the devi- 
see have the absolute right to dispose of the prop- 
erty at pleasure, the devise over is inoperative, but 
that where the testator gives to the first taker an 
estate for life only by express words, and annexes 
to it a power of disposal on a certain event, or for 
a certain purpose, the life estate is not thereby 
enlarged into a fee. In that case, there was no 
express estate for life given to the wife, except in 
regard to certain plate and jewels, and the will 
was construed to give her an absolute estate in the 
land, on the strength of the words “if any re- 
mains’’ in the devise over. At the same time the 
court distinctly recognize the doctrine of Bradley 
v. Westcott, in 13 Ves. 

In Harris v. Knapp, 21 Pick. 416, the will pro- 
vided, after directing the sale of all the real estate 
of testatrix, and the payment of her debts, that 
what remained of real and personal estate should 
be given, one-half to her daughter M. (a married 
woman), for her use and disposal during her life, 
and whatever remained at her death, to M.’s two 
daughters. This was held to be not merely a be- 
quest of the income of one-half of such residuary 
fund during her life, but that M. might in her life- 
time dispose of the principal, either in whole or in 
part. This case seems to have been decided on the 
principles announced by Sir Wm. Grant in Barford 
v. Street. The bequest was confined to personal 
estate, and the only question was whether the 
words ‘for her use and disposal during her life,”’ 
limited her to the income of the fund or gave her 
a power to dispose of the entire property at pleas- 
ure, provided it was done during her life. The 
court adopted the latter view, and as such a dispo- 
sition had been made by her and her husband, its 
validity was sustained. 

In Davis v. Boggs, 20 Ohio St. 550, the testator 
bequeathed to his wife “in trust only, and during 
her natural life only,’”’ certain rents of real estate, 
interest on debts due him, and dividends on his 
bank stock, with a proviso that the debts and bank 
stock should not be diminished. The only ques- 
tion in that case was whether the legatee took an 











absolute beneficial interest in these dividends or 
only a trust estate in them, and the court held that, 
looking into the entire will, it was plain that the 
testator did not use the words ‘“‘in trust only” in 
their technical sense, and that they must be reject- 
ed as unmeaning and that the wife took an abso- 
lute property in these dividends, rents and interest 
so bequeathed to her. So that in this case a trust 
estate was raised to a beneficial one, as in Baxter 
v. Bowyer, 19 Ohio St. 490, the same court cut 
down a fee simple to a life estate, both on the same 
principle—that looking through the entire will and 
finding other provisions entirely inconsistent with 
such clauses, they were necessarily rejected or 
modified in order to carry out the general intent 
of the testator. 

In regard to the will now under consideration, 
although obviously written by one more accus- 
tomed to a foreign language than our own, we do 
not find any difficulty in reconciling the life estate 
of the wife, which is very clearly given her in all 
his property of every description, with the subse- 
quent clauses in which we assume that a power to 
sell the real estate is given to her, manifestly with 
great reluctance and restricted to specific purposes 
and postponed to avery remote period. Such a 
power, we have seen from the current of authori- 
ties, only a few of which I have referred to, and 
those chiefly such as the counsel for the plaintift 
has urged as maintaining a different doctrine, does 
not, of itself, enlarge a life estate given in terms 
toa fee. It is not material in the present action, 
which is for a partition, whether this power of sale 
of the real estate is properly inferable from the 
terms of the third clause of the will or not. 

Mrs. Koppelmann has remarried; never has ex- 
ercised the power; has conveyed all her interest 
in the estate to Eugene D. Garesche, and Mr. Gar- 
esche has conveyed it to the plaintiff Reinders, now 
the husband of Mrs. Koppelmann; so that the only 
importance it has is in connection with its effect 
upon the proper construction of the second clause 
in the will, and we are satisfied that it did not en- 
large the life estate given in this clause to a fee. 

Assuming that one-half of the remainder vested 
in Johanna, the adopted child, it is insisted that 
Mrs. Koppelmann is her heir and not her father, 
Jaeschke and her brothers. It is urged that, as 
Johanna would inherit from her mother, by reason 
of the deed of adoption, the mother should, for 
the same reason, inherit from her. But is not the 
assumption that the adopted child would be heir 
to the mother a mistake? 

Our statute on this subject (1 Wag. Stat. ch. 28, 
p. 256) is as follows: ‘‘ If any person in this State 
shall desire to adopt any child or children as his 
or her heir or devisee, it shall be lawful for such 
person to do the same by deed, which deed shall 
be executed, acknowledged and recorded in the 
county of the residence of the person executing 
the same, as in the case of conveyance of real es- 
tate. Sec. 2.—A married woman by joining in the 
deed of adoption with her husband, shall, with her 
husband. be capable of adopting any child or chil- 
dren. Sec. 3.—From the time of filing the deed 
with the recorder, the child or children adopted 
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shall have the same right against the person or 
persons executing the same, for support and main- 
tenance and for proper and humane treatment, as 
a child has by law, against lawful parents; and 
such an adopted child shall have, in all respects, 
and enjoy all such rights and privileges as against 
the person executing the deed of adoption. This 
provision sha]l not extend to other parties, but is 
wholly confined to parties executing the deed of 
adoption.”’ 

Passing over the provision which authorizes one 
to adopt a child as devisee, the meaning of which 
is somewhat obscure, and need not be investigated 
in this case, it is clear, at least, that either the hus- 
band or wife may adept a child, or both, and the 
rights of the child, which are declared to be the 
same as against natural (lawful) parents, are limit- 
ed to the one executing the deed of adoption. In 
this case, Mr. Koppelmann alone executed the 
deed (so the petition states), and it is not clear 
that Johanna could have inherited from the mother 
had she been seized of a separate estate; this right 
is given only as against the person executing the 
deed. 

This, however, is not material to the present in- 
quiry; itis not a question whether Johanna would 
have inherited from either the father or mother, 
but who is to inherit from her. The statute on this 
subject evidently provides for the heirship of the 
child from the father or mother, whe executed the 
deed of adoption. Beyond this it is silent. In the 
consideration of this question, it is not material 
from what quarter the estate of the child is de- 
rived. It may seem great injustice that the prop- 
erty derived from one source should go in a chan- 
nel never contemplated by the donor. But we may 
suppose, in this case, that the property vested in 
the adopted child came from an entire stranger to 
the blood of either her natural or adopted parents, 
and the same rule must prevail. Wasit the inten- 
tion of the legislature to sever the natural relation- 
ship entirely and for all purposes, so that in case 
the child survived the natural parents, none of their 
estate would go to such a child, and so that upon 
the death of the adopted child, an estate not de- 
rived from the adopted parent would vest, not ac- 
cording to our law of descents, in her relations by 
blood, but would go only to such relations as the 
adoption created? 

** Under the Roman law,”’ it is said, in Vidal v, 


Commagere, 13 La. Ann. 517, ‘‘the person adopted | 


entered into the family, and came under the power 
of the person adopting him, and the effect was 
such that the person adopted stood not only him- 
self in relation of child to him adopting, but his 
children became the grandchildren of such. Dig. 
Lib. 1, p. 7, 1, 23, 27. Hence, when Tiberius was 
adopted by Augustus, by abrogation Germanicus 
became the grandson of Augustus. The French 
law also admitted of adoption, and the adopted 
succeeded to the inheritance of the adoptor. Code 
Napoleon, art. 350. It was also known to the 
Spanish law, and the person adopted succeeded as 
heir to him who adopted him. See title 16, 4th 
Partidas.”’ 

It was held in that case that an act of the legis- 








lature authorizing the adoption of an orphan child, 
conferred on the child all the rights of a legitimate 
child, and among them the right of inheriting the 
estate of those making the adoption. But this 
throws no light upon the question now to be deter- 
mined. Our statute confers the same right. 

A very cursory examination of the civil law, to 
which our attention has been called, as tending to 
explain the purpose of our legislation on this sub- 
ject, will show that our statute is not derived from 
any such source, unless the use of the term ‘‘ adop- 
tion’’ should be regarded as so indicating. The 
subject of adoption and ‘‘arrogation,’’ another 
form of the same ceremony, forms an extensive 
branch of the Roman law, containing nice distinc- 
tions and minute regulations affecting the adoptor, 
the adopted, and the natural parent. It originated 
under a form of government and a state of society 
totally different from ours, and has undergone va- 
rious mutations, not only in the country of its ori- 
gin, but inthe modern governments which suc- 
ceeded the Roman empire, and based their codes 
to a great extent upon the ancientsystem as mod- 
ified by Justinian. 

Previous to the time of Justinian, the effect of 
adoption was to place the person adopted precisely 
in the same position he would have held had he 
been born a son of the person adopting him, and 
this is the effect now proposed to be given to our 
statute. But it will be observed that when this was 
the law, the ceremony of adoption was a very sol- 
emn one, and all the parties, the adoptor, the 
adopted and the natural parents were required to 
be present. As observed by Mr. Sandars (Institutes 
of Justinian, p. 122), ‘“‘a public character was 
always attached in ancient Roman law to so im- 
portant an alteration in families as adoption. The 
sanction of the curie was necessary to its validity 
If the person adopted was sui generis, his entry into 
a new family (arrogatio) was jealously watched, 
as the Pontifeces would never allow it, where there 
was any likelihood of the sacred rites of the family 
he quitted being extinguished by his departure 
from it. The form of gaining the consent of the 
curie was even continued when the curie was only 
represented by thirty lictors, until the rescript of 
the Emperor was substituted as a means of regu- 
lating arrogations. * * * Ifthe person adopted 
was under the power of another, the person under 
whose power he was had to release him from that 
power, which he did by selling him (sancipatio) 
three several times, which destroyed his own patrie 
protestas, and then giving him up to the adopting 
parent by a fictitious process of law, called in jure 
cessio, in which he was claimed and acknowledged 
as the child of the person who adopted him, and 
pronounced to be so by the magistrate before whom 
the proceeding was had (imperio magistratus.) * * * 
The word adoptio was common to both processes, 
both to arrogatio, said by Gaius to be derived from 
rogo, because the person arrogated was asked be- 
fore the curie whether he consented, and to adoptio 
in its more limited sense of the adoption of a per- 
son not sui juris. For the ceremonies previously 
required for the adoption of a person alieni juris, 
Justinian substituted the simple proceding of exe- 
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cuting in presence of a magistrate, a deed, de- 
claring the fact of the adoption—all parties to the 
adoption, that is, the person giving, the person given, 
and the person receiving, being personally present to 
give their consent.”’ 

But the law of Justinian changed this. Copying 
from Mr. Sandars’ translation, it readsthus: ‘* But 
now, by our constitution, when a /ilias familias is 
given in adoption by his natural father to a stranger, 
the power of a natural father is not dissolved; no 
right passes to the adoptive father, nor is the 
adopted son in his power, although we allow such 
son the right of succession to his adoptive father 
dying intestate. But if a natural father should 
give his son in adoption, not to a stranger, but to 
the son’s maternal grandfather, or, supposing the 
natural father has been emancipated, if he gives 
the son in adoption to the son’s paternal grand- 
father, or to the son’s paternal or maternal great 
grandfather, in this case, as the rights of nature 
and adoption concur in the same person, the power 
of the adoptive father, knit by natural ties, and 
strengthened by the bond of adoption, is preserved 
undiminished, so that the adopted son is not only 
in the family, but in the power, of his adoptive 
father.” So that the law of Justinian completely 
altered the old law of adoption. Under the old law, 
a son lost the succession to his own father by being 
adopted, and therefore Justinian provided that a 
son given in adoption to a stranger should be in 
the same position to his own father as before, and 
merely gained by adoption the succession to his adopt- 
ive father, in case he died intestate. This kind of 
adoption was called adoptio minus plena, and where 
the adoptive son was’ given to a person who was 
one of his own ascendants, it was called adoptio 
plena. 

Without going into further details, it will be ob- 
vious that our statute, so far from following the 
Roman law, either before or after the time of Jus- 
tinian, is di-tinguishable from it in many impor- 
tant particulars. 

Our law makes no provision whatever for the as- 
sent or concurrence of the natural parents of the 
party proposed to be adopted, much less for any of 
those solemn examinations of all parties before a 
tribunal, either judicial, political or religious, such 
as were required by the Roman law. It makes no 
distinction between strangers and blood relations, 
as to the inheritable capacity of the adopted per- 
son, either in acquiring or transmitting property, 
and it makes no provision to prevent the adoptive 
father or mother from devising the whole estate 
from the adopted child. 

If we look into the Code Napoleon, which con- 
tains an article on this subject, consisting of sev- 
eral sections—see Corle, title 8—the same impor- 
tant and essential differences may be found. The 
adoption is prohibited before the majority of the 
adopted paity. § 346. And the adopted retains 
all his rights in his own family—§ 348—and if the 
adopted child die without lawful descendants, 
‘* presents made by the adoptor, or acquisitions by 
inheritance to him, and which shall actually exist 
at the decease of the adopted, shall return to the 
adopter, or to his descendants, on condition of con- 
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tributing to debts, without prejudice to third per- 
sons. The surplus of the property of the adopted 
shall belong to his own relations, etc.’? Our statute, 
so far as it provides for the status of the child 
adopted, is contained in a single section, which 
simply declares the rights of the adopted to sup- 
port and maintenance, and the same rights and 
privileges as a natural child has against the person 
executing the deed of adoption, which would, of 
course, include the right to inherit from the adopt- 
ive father or mother. The statute is silent as to 
whether the child loses the right to inherit from 
the natural parents; and as to the capacity of 
transmitting property acquired either from the 
adoptive parent, or from any other quarter, the 
civil law, as we have seen, provides that where the 
adopted child is a stranger to the blood of the 
adopter, the right of inheritance from the natural 
parent is not lost, and the Code Napoleon provides 
that where the property of the adopted child comes 
from the adoptive parent, on the death of such 
child it reverts to the adoptive parent, saving the 
rights of creditors; and where it does not come 
from such a source, it goes to the natural parents 
or other blood relations, accorcing to the law of 
descents. 

Such a provision commends itself to our sense of 
justice, but it is not in our statute. What changes, 
if any, were intended to be made in our statute of 
descents, in connection with the law of adoption, 
isa mere matter of conjecture, and we have no 
authority to depart from the rules of descent es- 
tablished in the general statutes on that subject. 

An objection has been made to this proceeding 
for partition, which ought properly to have been 
noticed in advance. As the petitioner is himself 
the owner of the life estate in the whole tract pro- 
posed to be divided, and also owns the interests of 
a part of the remainder-men, ro objection can, of 
course, be made to the partition, on account of the 
entire property being subject to a life estate. The 
objection is that as Mrs. Koppelmann is still living 
her heirs are not ascertainable and not in existence, 
and their interest, should she yet have children, 
would be destroyed. 

The answer to this objection by the petitioner is, 
that by the word * heirs,’’? used in the will, was 
meant heirs apparent, or the heirs of Mrs. Koppel- 
maun, in existence on the death of the testator. And 
there is no doubt that there are a number of cases in 
England, as well as in this country, that allow this 
word to be so construed in wills, where the intent 
of tke testator is manifest that he refers to such 
heir or heirs; but in this case the remainder is given 
on the death of Mrs. Koppelmann, and when he uses 
the term “her heirs,”’ as being entitled to a remain- 
der, there is nothingin the will to lead to the infer- 
ence that he meant by the word ‘‘heirs”’ to restrict 
them to such heirs as existed on his death, or were 
in existence at the time he wrote his will; but, on 
the contrary, he referred to heirs when she died. 
In Goodright v. White, 2 Black, 1011, the devise 
was to the heir of his daughter, Margaret, then 
living, and this was held asa sufficient descriptio 
persone to entitle the heir apparent, on the demise 
of the testator, to take; and in Carne vy. Roch, 
















































THE CENTRAL LAW JOURNAL. 








Bing. 226, a devise was made to the heirs of Mrs. 
Roch, of Butterfield, who was living at the death 
of the testator, and it was determined by all the 
judges that the eldest son of Mrs. Roch took the 
estate devised, although Mrs, Roch was living at 
the time of the trial. But the remainders in this 
case are given on the determination of the life es- 
tate of Mrs. Koppelmann, and, therefore, when her 


heirs are mentioned in the will, there is no reason | 


to depart from the usual acceptation of the word 
*¢ heirs.”’ : 

But the question remains, will this remainder de- 
feat the partition, because it is unknown who will 


be heirs of Mrs. Koppelmann until her death? We | 


think not. 

Apart from any statute, the English courts had 
no hesitation in decreeing partitions in such cases. 
In Wells v. Slade, it was held by Lord Eldon that 
*¢it was no objection to a partition that other per- 
sons may come and be entitled; for if so, in every 
case where there is a settled estate with remainder 
to persons who may come in esse, * * * there never 
can be a partition.” 

In Gaskell v. Gaskell, 6 Sim. Ch. 643, it was held 
that a tenant for life of an undivided share of an 
estate, with remainders to his unborn sohs in tail, 
may file a bill for a partition, and the decree would 
be binding on the sons when in esse. 

In Mead v. Mitchell, 17 N. Y. 210, the Court of 
Appeals of New York, composed of eight judges, 
recoznized with unanimity the same doctrine 
under the statute of that State, which is substan- 
tially identical with ours. 

The parties not in esse are represented by those 
who take subject to their rights, buf the partition 
or sale is conclusive, so far as third persons or pur- 
chasers are concerned. Our statute declares that the 
sheriff ’s deed shall be a bar against all persons in- 
terested in the premises, who shall have been par- 
ties, and against all others claiming from such par- 
ties. Sec. 34. Of course, parties notin esse can not 
be made parties to the suitfor partition, except by 
naming the owners of the particular estate, to 
which, on certain contingencies, they become en- 
titled, and this is required by our statute, which 
declares that if the interest of any one ‘‘ be un- 
known to petitioner, or be uncertain or contingent, 
or the ownership of the inheritance shall depend 
upon an executory devise, or the remainder shall 
be contingent, so that such parties can not be 
named,”’ the same shall be so stated in the peti- 
tion. The requisition of such statement implies 
that the facts so stated shall constitute no bar to a 
partition. It is insisted, however, that our statute 
is unconstitutional, for the reason that it conflicts 
with the provision which declares ‘ that no person 
shall be deprived of life, liberty, or property, with- 
out due process of law.’’ This provision of our 
constitution doubtless may be found in that of 
New York, where the vase of Mead vy. Mitchell was 
decided, and in that of most of the other States, 
and is certainly in the Constitution of the United 
States, and is, in all, a translation from Magna 
Charta, which, we may assume, was binding on the 
English judges. The due process of law required 
is not dispensed with in our statute. 





The judgment of the court below is affirmed. 
The other judges concur. 
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DISBARMENT OF ATTORNEYS. 





IN RE BOWMAN. 





St. Louis Court of Appeals, March 3, 1879. 


1. PROCEEDINGS TO DISBAR ATTORNEYS—J URISDIC- 
TION OF COURTS.—The proceeding to disbar an at- 
torney is neither a civil action nora criminal pro- 
ceeding, but is a proceeding sui generis, the object of 
which is not the punishment of the offender, but the 
protection of the court. The right to remove attor- 
neys for professional misconduct is inherent in the 
courts; legislation on the subject has not restricted or 
increased their power over their officers. 

2. PROCEEDINGS NEED NOT BE IN THE NAME OF 
THE STATE—PLEADING.—The proceeding need not be 
in the name of the State; it is the right and duty of 
members of the bar to file the necessary information 
against any attorney who is guilty of improper prac- 
tices in his profession; neither is a formal or technical 
description of the act complained of requisite to the 
validity of such a proceeding. 

8. MIssOURI STATUTE AS TO ATTORNEYS CON- 
STRUED.—The words “‘ misdemeanor in his profes- 
sional capacity,” in the Missouristatute as to attorneys 
at law, are not used in the technical sense of offenses 
punishable by fine and imprisonmentin jail, but as the 
equivalent of professional misbehavior. 

4. TRIAL JUDGE — WHAT NoT A DIsQUALIFICA- 
TION.—That the judge who presided at the trial of this 
case was an honorary member of the Bar Association, 
the prosecutors, did not disqualify him, he not being 
liable for assessments for expenses of the association. 

5. JUROR—OPINION—COMPETENCY.—When the ex- 
amination of a juror on the voir dire does not show 
that he was under the influence of impressions that 
would close his mind to evidence, the fact that he had 
formed an opinion does not render him incompe- 
tent. - 

6. AFFIDAVIT AS TO PREJUDICE OF JUROR.—A Ver- 
dict will not be set aside because an affidavit is filed as 
to expressions of prejudice against the defendant on 
the part of the juror, uttered before the trial, when 
the juror, under oath, denies the allegations. 

7. PROFESSIONAL MISCONDUCT—INTENT.— Where 
the act with which the attorney is charged is one ma- 
lum in se, as taking money on both sides of a case, it is 
enough to prove the act; it is not necessary to prove 
that he committed the act knowing it to be wrong. 


8. QUANTUM OF PROOF—FINDING BY JuRY.—A 
charge of this nature must be established by satisfac- 
tory proof, but a refusal to instruct that the jury can 
not find the defendant guilty on a mere preponderance 
of evidence is not error. When there is any evidence 
to support a verdict, the finding of the jury will not 
be disturbed. 

9. PETITION OF JURORS FOR LIGHT SENTENCE. — 
The trial judge may properly refuse to consider a paper 
signed by a portion of the jurors, requesting the court 
to pass a light sentence. 

10. POWER OF TRIAL JUDGE—DISCRETION AS TO 
PUNISHMENT.—Where an attorney in a proceeding to 
disbar him demands a jury, and is found guilty after 
a fair trial of several distinct charges, each involving a 
violation of his sworn duty to his clients in grave mat- 




















THE CENTRAL LAW JOURNAL. 251 








—— 
ters, it is for the judge who heard the evidence to pass | ject is not the punishment of an offender, but the 


sentence; and where no material error was committed 
in arriving at the verdict, the appellate court can not in- 
terfere with the judgment, if it was in accordance with 
the nature of the facts found. It is for the trial court 
to say whether, on those facts the accused should be 
suspended or wholly removed from practice. The 
facts constituting malpractice, deceit, or professional 
misbehavior being found, it is for the court before 
which the proceeding is had to say how far they con- 
sist with fitness to practice law. 

11. WHAT ARE DIVERGENT INTERESTS.— The in- 
terests of the Insurance Department of Missouri, and 
ofthe insurance companies subject to its control, are so 
divergent that, independently of the provisions of the 
insurance law in that respect, the attorney of the de- 
partment can not with propriety accept the position of 
a salaried officer of an insurance company. 

12. INSURANCE — CONSTRUCTION OF MISSOURI 
STATUTE.—The section of the general insurance law 
of this State (Wag. St. 734, § 7), which forbids the em- 
ployment in any capacity by the superintendent of in- 
surance of any agent or employee of an insurance 
company, applies to an atturney who is a salaried of- 
ficer of such company. 


Appeal from the St. Louis Circuit Court. 

BAKEWELL, J., delivered the opinion of the 
court: 

On 7th of November, 1877, five members of the 
St. Louis bar, composing the committee of prose- 
cution, of the Bar Association of St. Louis acting, 
as they allege, at the instance of the Bur Associa- 
tion, an incorporated body, exhibited in the 
St. Louis circuit court charges against Frank J. 
Bowman, a practicing member of the St. Louis 
bar. The proceedings were under the statute, 
which provides (Wag. 198, §6) that ‘* any attorney 
who shall be guiltyof * * * any malpractice, 
deceit or misdemeanor in his professional capacity, 
may be removed or suspended from practice, on 
charges exhibited and proceedings thereon had,” 
as provided in the acts regarding attorneys at law. 
The charges are eighteen in number. The appel- 
lant waived a citation, and pleaded not guilty. On 
the application of appellant, a special jury was 
summoned; and after a protracted trial, lasting a 
month, the appellant was found not guilty of 
charges 4, 5 and 18, and guiliy of all the other 
charges except charge 3, which was withdrawn. 
Judgment was entered that defendant’s name be 
stricken from the rolls, and that he be removed 
from the practice in this State. A motion in arrest 
and a motion for anew trial having been overruled, 
the defendant brings the cause here by appeal. 

It is contended by the appellant that the Bar As- 
sociation being a private corporation, has no 
authority to set on foot proceedings of this nature; 
that the proceeding is essentially criminal; that 
the State grants the franchise of practising law; 
that attorneys are quasi public officers, and under 
the control of the State, and that proceedings to 
revoke the privilege can be inaugurated by the 
State alone, and through its prosecuting officers, 
and only in the name of the State. 

1. The proceeding to disbar an attorney is not in 
the nature of a civil action, neither is it a criminal 
proceeding. It is aproceeding sui generis. Its ob- 
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protection of the court; and if the removal of the 
attorney from his honorable, and perhaps lucra- 
tive position as an officer of the court, is of disas- 
trous consequences to him, that is a merely inci- 
dental matter. 

Attorneys are officers of the court. By virtue of 
their office, great confidence must necessarily be 
reposed in them, and if they are unworthy of that 
confidence, a serious impediment is interposed to 
the administration of justice. Secrets involving 
all that makes life worth having are necessarily 
confided to them by their clients,inimplicit reliance 
upon their professional honor. In the same confi- 
dence they have the freest access to all the records 
of the court of which they are members. They 
cun, in any action, by their word irrevocably bind 
the client that they represent. The bar, more than 
any other profession, is wholly dependent upon 
the reputation of its members for honor and integ- 
rity; and, after the bench, the members of the bar 
have the greatest interest in maintaining the honor 
of the profession, and in purging it of unworthy 
members. 

The power to appoint attorneys was ata very 
early date conferred upon the courts in England. 
By 4 Hen. iv. ec. 18 it is provided that, *‘ for sun- 
dry damages and mischiefs that have ensued be- 
fore this time to divers persons of the realm by a 
great number of attorneys ignorant and not learned 
in the law as they were wont to be before this time, 
it is ordained and established that all the attorneys 
shall be examined by the justices, and by their dis- 
cretions their names put in the roll; and that the 
good and virtuous shall be received and sworn 
well and truly to serve in their offices.”’ Since 
that date, the power of appointing attorneys has 
been constantly regulated and controlled by stat- 
ute. It is a power that is net inherent in the 
courts, but which is, with great propriety, en- 
trusted to them, and which, in this State, and, we 
believe, in most of the States of the Union, is en- 
trusted exclusively to them. The right to remove 
attorneys, however, is an inherent right of the 
courts; it is not derived from the legislature; and 
legislative enactments in regard to the removal of 
attorneys are merely in aid of the common law. 
The earliest statute on the subject is that of West- 
minster 1, (3 Edwd. I. c. 29,) which provides that 
‘if any serjeant, pleader or other do any manner 
of deceit or collusion in the king’s court, or con- 
sent unto itin the deceit of the court, or to be- 
guile the court or the party, and be thereof at- 
tainted, he shall be imprisoned fora year and a 
day, and from thenceforth shall not be heard to 
plead in that court for any man.’’? These prac- 
tices, says Coke (2 Inst. 1,213), were against the 
cemmon law, and therefore this act was made in 
affirmance of the common law. It is held that the 
courts, by their inherent power, may disbar for 
other causes than those specified in the statute, 
which is not to be construed as an enabling act, or 
as restrictive of the general power of the court 
over its officers, The doctrine must be regarded 
as well settled that, without the statutory provis- 
ion, the right to control their officers, and to de- 
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termine who shall appear before them in the ca- 
pacity of attorneys, is incidental to all common 
law courts of general jurisdiction, as it is also 
necessary to the respectability of the profession. 
Mills’ Case, 1 Mich. 392; 1 How. (Miss.) 303, ex 
parte Brown; Secomb’s Case, 19 How. (U. 8.) 9; 
Beene v. State, 22 Ark. 149; Randall’s Case, 11 
Allen 472; Rice v. Com., 12 B. Mon. 482. 

It is the duty of the court to direct proceedings 
to be instituted against any attorney practicing at 


its bar as to whom it shall have knowledge that he | 


has been grossly faithless in his trust, and has vio- 
lated his oath by misdemeaning himself in office 
in any matter before the court; and it is especially 
the duty of members of the bar to institute pro- 
ceedings against any attorney who brings dis- 
credit upon the profession, and they are vitally 
concerned in preventing it from falling in public 
estimation by the misconduct of its members. 

That the practice has been, both in England and 
in this country, to proceed by rule on the attorney 
to show cause why he should not be disbarred; that 
this rule is issued proprio motu, or granted at the 
instance of a member or of members of the bar, 
and that in the absence of statutory provisions in 
the matter, the proceeding was peculiarly in the 
control of the court, and to be deemed to be taken 
according to the course of the common law, ap- 
pears from the adjudged cases in England and 
America. Those cited below do not all bear upon 
this point, though many of them do. They are se- 
lected from a mass of authorities to which we are 
referred in the learned briefs of counsel on either 
side, as illustrating the general doctrine on this 
subject. Hx parte Brounsall, Cowper, 829; Re 
Blake, 3 Ell & Ell, 34; Re Blank, 24 E. L. & E. 
399; 3 Hurl. N. & C. 636; Re Thompson, 
13 C. B. N.S. 288; Hx parte Bradley, 7 Wall. 364; 
Re Peyton, 12 Kansas; Breene v. State, 22 Ark.; 
State v. Kirk, 12 Fla. 278; Penobscot Bar v. Kim- 
ball, 64 Me. 146; Randall’s Case, 11 Allen, 472; 
Dickens’ Case, 64 Penn. 169; Bryant’s Case, 24 N. 
H. 158; Austin’s Case, 5 Rawle, 191; Cooper's 
Case, 22 N. Y. 67; Smith v. Tennessee, 1 Yerg. 
228.) 

In some States, as Alabama and Texas, the stat- 
ute requires that the prosecution shall be in the 
name of the State. But generally it is not so, and 
it has never been so in Missouri. The style of the 
case—as State v. John Doe—is not to be taken as 
showing that the proceeding was actually in the 
name of the State. Cases are to be found so enti- 
tled, in which the proceeding was purely ex parte 
as Strother v. State, 1 Mo. 772. The style 
of the case depends often upon the indorsement 
placed upon the papers by the clerk. We observe 
that the index of cases subjoined to a recent use- 
ful treatise on the subject of attorneys (Weeks’ 
Attys. & Couns.) contains, in alist of two thousand, 
only about thirty cases entitled in the name of the 
State; and amongst these are Missouri cases (36 
Mo. 256; 1 Mo. 772) in which the attorney was 
summarily disbarred by the court of its own mo- 
tion. 

We are referred by appellant to Turner v. Com- 
monwealth, 2 Metc. (Ky.) 6, in support of the doc- 
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trine that a proceeding to disbar must be in the 
But that case and other cases 
cited, go no further than to decide that they may 
be properly so commencéd. The information in 
that case was filed by a private individual; and the 
court thereupon directed the district attorney, who 
was probably an officer of the court, to conduct 
proceedings in the name of the State. Under sim- 
ilar circumstances, this might be a proper course 
in Missouri. For the Kentucky practice on the 
subject, the case cited refers to Rice v. Common- 
wealth, 18 B. Mon, 483, where it is said that, 
if the court have knowledge of the existence of 
official misconduct on the part of any of its officers, 
it has the power, and it is the duty of the court to 
institute appropriate proceedings against the of- 
fender; and that the official misconduct of an at- 
torney may be inquired into in a summary way by 
the court, an1 the name of the attorney, if guilty 
of misconduct, stricken off the roll; and reference 
is made to the common law mode of procedure in 
such case (Bacon Ab. 1 p. 306), which is said to 
have been followed in the case at bar. 

Our first enactment on the subject is the Territor- 
ial Law of 1804, (1 Terr. Laws 49), which provides 
that if the judges detect any malpractice in any 
attorney from their own observation, or if com- 
plaint in writing be made of any malpractice, the 
offending party may be summoned by arule to 
show cause why an information shall not be lodged 
against him; and if the information is ordered, 
and the attorney found guilty, the judges may sus- 
pend or revoke his license as they may deem pro- 
per. The next law en the subject is that of 18 Dec. 
1824, (Rev. Stat. 1825), p. 158, which provided 
that the supreme court might strike from the rolls 
any attorney convicted of felony, improperly re- 
taining his clients’ money, malpractice in office, 
gross ignorance or neglect, or contempt. The 
circuit courts, under this act, might suspend any 
attorney guilty of misconduct, which, in the opin- 
ion of the couri, would justify his being stricken 
from the rolls; the cause of the suspension was 
then certified to the supreme court, before which 
the attorney might appear, and, if he failed to ap- 
pear, or failed to show good cause against the 
order, the supreme court proceeded to make such 
order as the facts set forth in the order of the cir- 
cuit court might require. Under this law, the 
supreme court beld (State v. Foreman, 3 Mo. 412) 
that where the circuit court suspended an attorney 
for causes not enumerated in the statute, the sus- 
pension should be set aside. Judge McBride dis- 
sented, holding that, as causes of dismissal exist in- 
dependent of the statute, they may be inquired into 
beyond its provisions. 

In the subsequent year (1835), our present sta- 
tute was passed. Under this statute, any attorney 
may be removed or suspended from practice for 
felony or infamous crime, for retaining his clients 
money, or for malpractice, deceit or misdemeanor 
in his professional capacity. Itis contended by 
appellant, that the word “ misdemeanor ”’ is here 
used in its technical sense, as meaning any offense 
punishable by fine, or imprisonment in a county 
jail; and that there can be no conviction for 
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any professional misdemeanor which is not an 
offense already punishable by law, and declared to 
be a misdemeanor by statute. 

It is manifest that this is not the meaning of the 
law. The word “ misdemeanor” is used in its 
ordinary sense, and as the equivalent of misbehav- 
ior. The language of the old colonial act in Penn- 
sylvania, passed in 1722, is ** attorneys, if they mis- 
behave, shall be liable to suspension.’’ Austin’s 
Case, 5 Rawle. The three words of ouract are 
used together, asin the New York law, which pro- 
vides that any counselor may be suspended who is 
‘guilty of any deceit, malpractice or misdemeanor.” 
The words * in his professional capacity,’ do not 
occur in the New York statute. It could not. of 
course, be contended that an attorney in New York 
could be suspended for not complying with some 
city ordinance, non-compliance with which is made 
a misdemeanor. Under laws which provide for 
suspending an attorney for ‘*‘ misdemeanor,”’ it has 
been held that an attorney might be suspended 
who was crowding the calendar with libel suits in 
his own favor, and who was suing his own clients, 
and when defeated, recommencing the actions in 
other counties instead of taking an appeal. An 
attorney in New York was disbarred because his 
credibility was destroyed, his general character 
had become bad, and he was thus misbehaving 
himself as anattorney. 1 N. Y. Rev. Stat. 1869, p. 
99 § 24; Re John Perry, 36 N. Y. 652. In Pennsyl- 
vania an attorney was disbarred for endeavoring 
to make opposing counsel drunk. Dickens Case, 67 
Penn.; and in Illinois, for advertising as a divorce 
lawyer. Goodrich’s Case, 79 Ill. These acts are, 
none of them misdemeanors, we presume, under 
the statutes of the States in which the misbehavior 
occurred. So, Judge Holmes in the Garesche 
Case, 36 Mo. 258, speaking of the common law rule, 
says: ‘If guilty of deceit, collusion or any misde- 
meanor in practice, they were liable to be stricken 
from the rolls.” An attorney may be disbarred on 
a showing that his character for truth and veracity 
is so notoriously bad that he is not to be believed 
on oath. But a habit of lying is no statutory mis- 
demeanor. Re Mills, 1 Mich. 392. The attorney 
holds his office for life or during good behavior, 
** quam diu se bene gessent,”’ **so long as he shall 
demean himself well;’? and when he ceases to de- 
mean himself well, he is guilty of misdemeanor in 
his profesional capacity; and this is the obvious 
meaning of the word used in section 6 of our sta- 
tute. 

Our statute does not direct that the proceeding 
to disbar or suspend an attorney shall be in the 
name of the State. Doubtless such a proceeding 
might be commenced by the prosecuting attorney ; 
and he might, in that case, perhaps, use the name 
of the State. A private individual has no author- 
ity todo so. The manner of exhibiting chargessis 
not provided for by our statute. No technical 
description of the act complained of can be re- 
quired. It is enough that facts are clearly alleged 
that constitute professional misbehavior. Those 
facts, if put in issue, will be tried. One guilty of 
malpractice, deceit or misdemeanor in his profes- 
sional capacity, is declared by statute to be unfit to 











practise law. Of this charge, he must have notice 
sufficiently definite ; he must have an opportunity to 
appear and defend himself. When the matter charg- 
ed is not indictable, a trial of the facts is had by jury, 
if the accused desire a jury. If the facts be found 
true, the court then pronounces sentence of re- 
moval or suspension, according to the nature of the 
facts found. Wag. 199, §$ 15,16. There is no ar- 
raignment, no necessity for the presence of the ac- 
cused, and no punishment. The fact being that the 
accused is found unworthy to practise law, sen- 
tence is passed of his removal for a greater or 
lesser time from the bar. An attorney who had 
lost his wits might be so removed as unfit to prac- 
tise. It is absurd to say that his removal would be 
a punishment. The statute is not penal in its na- 
ture, since judgment of removal is not properly 
considered as a punishment (Randall’s Case, 11 Al- 
len, 480) nor is there anything technical in the pro- 
ceeding under it. Under the statute of attorneys, 
the court may proceed, ex parte, if the attorney 
neglects or declines to appear, but the code of 
criminal practice prohibits conviction of an offense 
when the defendant is not present. An examina- 
tion of the provisions of the act, which are few 
and simple, shows at once that the legislature did 
not intend that the proceeding to disbar an attor- 
ney sLould be a criminal proceeding on the part of 
the State, or that it must be conducted by State 
officers, or that it should be governed by the rules 
of criminal practice. As we have said, it is a pro- 
ceeding apart, to be governed by its own rules, 
and where the statute is silent, the ordinary com- 
mon law practice in such cases may be adopted. 
No formal or technical deseription of the act com- 
plained of is deemed requisite to the validity of 
such a proceeding, nor is it necessary to the valid- 
ity of the judgment that it be founded on “ due 
process of law’ as that term is used in the Bill of 
Rights. ‘The offender is not necessarily charged 
with acrime. The object of the proceeding is to 
determine whether he has become unfit to practise 
law, and to remove him from the bar ifgthat fact 
is properly established. Randall’s Case, 11 Allen, 
479. 

If the end to be obtained by removaliwere pun- 
ishment, it would follow that one convicted of 
felony or misdemeanor might, if an attorney, be 
punished twice for the same offence. But it is not 
so; and in Brounsall’s Case, Cowp. 289, it was 
held by Lord Mausfield that the fact that one had 
been branded as a thief, was no ground for not re- 
moving him from the bar. 

The objection that the proceeding was in its 
nature criminal, and that, as such, itjshould have 
been in the name of the State, is insisted upon 
here with great earnestness; but, in the trial 
court there was no demurrer to the compiaint; 
and no objection whatever was raised to the form 
of the proceeding until the cause had been tried 
upon its merits and a result reached adverse to ap- 
pellant. We are satisfied that the objection is un- 
tenable. 

2. It is contended that the judge who presided 
at the trial was incompetent to sit,‘as being an 
honorary member of the Bar Association, whose 
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committee exhibited the charges. 
that, under the rules of the association, the 
learned judge is not liable to assessment for ex- 
penses. This objection, like the last, was not made 


But it appears 


until the close of the trial. There is nothing in it. 

3. One of the jurors, Richard Hospes, when ex- 
amined by appellant’s counsel, on his voir dire, 
said that he had expressed an opinion in regard to 
the case outside of the court; that it would re- 
quire evidence to remove that impression. He was 
then challenged by defendant for cause. On ex- 
amination by counsel for relators, he then said 
that his mind was in such a condition that he 
thought he could give defendant a fair and impar- 
tial-trial; that testimony could remove the im- 
pression he had formed; that he had spoken to an 
attorney, a friend, about the case, besides what he 
had read; that he did not think, if anything would 
come up on the trial that would prove the contrary 
of what he had been told, he would decide the 
other way; and that, if the testimony were fairly 
balanced, he had a prejudice that would determine 
him—which way his prejudice was, he was not 
asked, and he did not say. The court, then, over- 
ruled the objection; and to this no exception was 
taken at the time. There was nothing in this to 
show that the juror was under strong impressions 
which would close his mind to evidence. The juror 
swore that his judgment would not be influenced 
by the talk he had heard, and the newspapers he 
had read. The trial judge had the juror before 
him, and witnessed his manner, and was, there- 
fore, better qualified than we are to decide whether 
he could honestly do his duty. The acceptance of 
this juror would be no ground for reversing the 
judgment had the point been properly saved, 
which was not the case. Eckert v. Transfer Co., 2 
Mo. App. 41; City v. Ensworth, 65 Mo. 628. 

4, In support of his motion for a new trial, de- 
fendant filed an affidavit of one Wells to the effect 
that, while sitting beside Hospes in the court room, 
waiting to be examined with others summoned as 
special jurors, he had a conversation with Hospes 
in which Hospes, speaking of defendant, said, ‘‘ I 
look upon Bowman as no better than a highway 
robber.’’ Hospes then expressed his delight that 
the proceedings against Bowman had been in- 
stituted, and said: ‘‘ There are two or three others 
that [ know of, that ought to be in the same boat. 
There is one of them now,”’ pointing to a well 
known attorney. The affiant said he was a stran- 
ger to Hospes at the time. A counter affidavit of 
Hospes was filed, in which he says that what he 
did say was, that he had read things in the news- 
papers; amongst other things, certain testimony 
in a proceeding before Judge Jones; and, if the 
matter in these publications were true, then affiant 
must regard Bowman as no better than a highway 
robber; that his statement was hypothetical, and 
that he had expressed no pleasure at the institu- 
tion of the proceedings. The presumption is in 


favor of the juror. It is manifest that these affida- 
vits ought not to be allowed to overthrow the ver- 
dict. 

Other points made by appellant will be more 
conveniently noticed after we have examined the 











charges, the question whether there was any evi- 
dence to support them, and the instructions given 
and refused. 

5. The first and second charges relate to the 
same transaction, and are to the effect that in July 
and August, 1875, whilst defendant was a co-part- 
ner with B. A. Hill in the practice of law, the firm 
of Hill & Bowman was employed by the superin- 
tendant of the Insurance Department of the State, 
to give him an opinion as to a request by the St. 
Louis Life Insurance Company to change cer- 
tain securities then in the custody of the de- 
partment; that Hill advised, in writing, against 
the change; that Bowman then willfully under- 
took, in consideration of $900 afterwards paid 
him by the company, to procure the change of se- 
curities, and, under this employment, willfully con- 
tinued the relation of his firm to the department 
as its attorneys in this matter, and procured from 
Hill a second written opinion modifying the first; 
and that, by means of this double relation of Bow- 
man to the company and to the department, and 
his acts in the interest of the company, the change 
of securities was effected; that Bowman, on the 
4th of August, 1875, whilst the attorney of the de- 
partment in this matter, became the attorney of 
the company desiring the change, and acied for, 
and advised for, both sides, when the interest and 
duties of the insurance company and of the de- 
partment were adverse. 

As to these charges, there is evidence tending to 
show that the St. Louis Life Insurance Company 
had reinsured four insurance companies, and had 
deposited with the insurance department securities 
of the nominal value of $400,000, belonging to 
these companies. Whilst Blair was superinten- 
dent of insurance, the St. Louis Life proposed to 
withdraw these securities,and to substitute for them 
notes to a like amount, to be made and secured by a 
deed of trust on the building said to be owned by the 
company and in which it transacted its business; 
which building was valued at about $800,000. The 
proposition was rejected by Blair; but a new pro- 
position to thesame effect was made, and was pend- 
ing when Blair died, on July 8th, 1875. On July 
9th, defendant left St. Louis for Lake Superior to 
spend the summer. 

On 22d July, 1875, Price succeeded Blair as sup- 
erintendent of insurance, and on July 31st, Price 
consulted Hill in writing as to the legality 
of the proposed change of securities. Britton, 
the vice-president of the St. Louis Life, had pre- 
viously consulted Bowman as to the proposed 
change, and had been advised by him that it could 
be legally made. Davis and Smith were the regu- 
lar attorneys of the company, and on July 30th 
Bowman, then at Sioux River, eight miles from 
Bayfield, and eighty miles from the nearest tele- 
graph station, Duluth, received a telegram with 
the single word *‘ come.” This telegram was sent 
by Davis at the request of Britton. Britton says 
that he had learned that Hill had given, or would 
give, an opinion adverse to the proposed change, 
and he wanted Bowman back that he might cor- 
rect Hill’s opinion. Bowman, in obedience to the 
telegram, went to Duluth, and inquired of Davis 
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by telegram what he was wanted for. He received 
the information from Davis, and proceeded to St. 
Louis, which place he reached on August 4th. On 
August 2d Hill had given an opinion unfavorable 
to the change. On reaching St. Louis, Bowman 
stated to Price that he could not act for the Insur- 
ance Departmentin the matter, as he had been for- 
merly employed’by the company. He also says 
that he pointed out to Price errors of fact in the 
statement on which Hill's opinion was based. 
Bowman then conferred with Britton, and with 
Davis and Smith, and after receiving,their views, 
he had a conference with Hill. Hill had no inti- 
mation from Bowman that they could not act for 
the department, or that Bowman was acting for 
the insurance company; and he was induced by 
the representations and arguments of Bowman to 
give a written opinion of 5th August modifying 
his former one. For these opinions Hill charged 
either $50 or $100, marking the amount on the en- 
velope of the letter. On the 9th August the se- 
curities were changed, a favorable opinion having 
been meanwhile obtained by the department of 
Sharp and Broadhead, who were consulted on the 
recommendation of Mr. Bowman, as he says. But 
Price says he does not know whether he wrote to 
Sharp and Broadhead after or before he received 
Hill’s opinion. On the same day, Bowman was paid 
$900 by the company for his service in the matter, 
and returned to the place on Lake Superior where 
he had been fishing. In the following year Bow- 
man told Hill to enter on the books of the firm, 
** Received from insurance case, for advice to in- 
surance department, $500.’ But it was not until 
the year succeeding that, that Hill learned the 
facts. Afterwards, in adjusting a fee with the 
Columbia Life, which was the St. Louis]Life un- 
der a change of name, Bowman exacted twenty- 
five hundred dollars as a further fee for his ser- 
vices in effecting the change of securities, requir- 
ing that the voucher should be so drawn as that it 
should appear that the money was paid him for 
services to the company in regard to its change of 
charter. 

It is contended by appellant that, in this matter, 
the Insurance Department acted on the opinion of 
Sharp and Broadhead, and not on that of Mr. Hill; 
that the change of securities was advantageous to 
the creditors of the insurance company; that it 
was a legal and prudent operation, and that the 
security substituted was more valuable than those 
removed. These are matters as to all of which 
appellant thinks that there is room for controversy, 
to say the least. It is, nevertheless, true that there 
was evidence to warrant the instructions given by 
the court as to these charges at the instance of re- 
lators. 

These instructions were substantially as follows. 
They are necessarily given in an abbreviated form. 

If the jury believe from theevidence, that Hill 
and Bowman were, about 3lst July, 1875, co-part- 
ners engaged in practising law in St. Louis; that 
the firm at that date was consulted by letter by the 
superintendent of insurance as to the change of 
securities; that Hill undertook the employment, 
and after consultation and examination at the office 














of the department, gave on behalf of the firm the 
written opinion of 2d August; that Bowman re- 
turned to St. Louis on 4th August, and was in- 
formed of Hill’s opinion, and undertook, neverthe- 
less, to act for the St. Louis Insurance Company 
in the matter about which the opinion was given, 
and was afterwards paid for such services; and, in 
the course of rendering them, consulted and ad- 
vised with his partner in regard to the change of 
securities without informing him that he was act- 
ing for the St. Louis Insurance Company; that Hill 


| was induced by his consultations with Bowman to 


render the second opinion of 5th August on behalf 
of Hi!l and Bowman; and that that opinion was 
delivered to Bowman forthe department by Hill, 
and by Bowman delivered to the department in 
discharge of legal services requested by the de- 
partment of said firm by its letter of 3lst July; 
and that the matter in controversy between the de- 
partment and the insurance company involved the 
legality of the change of securities involved in 
said letter, then they must find against the defend- 
ant on the first charge. 

It Bowman represented both sides as stated in 
the last instruction, then the fact, if found, that 
the superintendent knew of this double employ- 
ment, does not excuse it. 

If Bowman represented both sides as before 
stated, for the purpose of inducing the change of 
securities, they must find against him on charge 
one, even though they should find that the change 
was finally accomplished by other agencies. 

If Bowman, onthe 4th August, 1875, was at- 
torney of the Insurance Department in respect to 
the change of securities in the custody of the de- 
partment, which change was solicited by the insur- 
ance company, and being attorney of the depart- 
ment became attorney of the company in regard to 
this matter; and, whilst attorney of both sices, 
counseled both sides in his own name or that of 
his firm, and the interests of the department and 
the company were adverse, the verdict should be 
against defendant. 

If Bowman was Hill’s partner, and the firm 
was asked forits legal opinion by the letter of 31st 
July, in Bowman's absence, and Hill accepted the 
employment and gave the advice requested for 
tbe firm ,and Bowman, on his return to St. Louis, 
before acting for the company, was informed of 
the relation of his firm to the department fixed 
by the letters of his partner and of the depart- 
ment, then Bowman, by virtue of these letters 
and the action of Hill, became attorney of the de- 
partment in the matter of the change of securities, 
and after this knowledge ahd employ ment, could 
not lawfully become the attorney of the company 
in the matter. 

If the matter in controversy involved the 
change of securities, and this change was solicited 
by the insurance company, the department had 
the right, in its discretion, to retain the securities 
and deny the change, and the interests were ad- 
verse. 

For the defendant, the court instructed the jury 
that the relators must show to the satisfaction of 
the jury that the defendant, or his firm, was, at 
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the same time and in the same matter, attorney for 
the company and the department; and that, if de- 
fendant knew nothing about his firm having been 
consulted by the department until after Hill’s 
opinion was given, and had previously accepted 
employment from the company in regard to the 
matter, and, on his return to the city, notified the 
department that neither he, nor his firm, could act 
for the department in the matter, and if defend- 
ant thenceforward acted only for the company in 
the matter, then they should find for defendant on 
the first charge; and, in order to find defendant 
guilty on the second charge, it must appear that 
Bowman was, to his knowledge, in the employ of 
the department on the 4th of August as its attor- 
ney, and, while such, became the attorney of the 
company, and was at one and the same time attor- 
ney of both in a matter in which their interests 
were separate and adverse in regard to the change 
of securities. 

These instructions were based upon the testi- 
mony, and seem to have presented the questions 
involved in these charges very fairly to the jury. 

Instructions asked by defendant on the theory 
that if defendant informed Price that Bowman, or 
that Hill & Bowman, could not act for the depart- 
ment in the matter, and then acted for the com- 
pany with Price’s knowledge, and that if Price 
was told by Bowman to get other counsel, and did 
so, the defendant was guilty of no wrong, were 
properly refused. 

6. The 6th, 7th, 8th, 9th, 10th and 11th charges 
may be considered together. They set up mal- 
practice and deceit by defendant in his profes- 
sional capacity, on the following alleged state of 
facts: 

That on the Ist of October, 1876, appellant 
entered into an obligation in writing with the 
Life Association of America, a corporation carry- 
ing on a life insurance business in Missouri, by 
which he agreed to act as its attorney in all mat- 
ters concerning its business for one year from date 
in consideration of $7,000 paid him by that corpo- 
ration; that, during this employment, defendant 
entered into the employment of Price, superinten- 
dent of the Insurance Department of Missouri as 
his legal adviser, and, in his behalf, prosecuted 
suits against insurance companies in which the 
Life Association of America had an interest, and 
this in violation of the statute (Wag. Stat., ch. 76, 
§ 7), which provides that ‘‘ the superintendent of 
insurance shall not employ in any capacity what- 
ever, to perform any service, any person who is an 
officer, agent, or employee of any insurance com- 
pany or association.” 

One of these suits which defendant is alleged to 
have willfully instituted and carried on forthe plain- 
tiff, was that of Price, Superintendent of the Insur- 
ance Department v. The St. Louis Mutual Life 
Insurance Co., in which it is alleged that the in- 
terests of plaintiff were adverse to those of the Life 
Association, because the Life Association owned 
eight-tenths of the stock of, and controlled the 
Columbia Life Insirance Company, and had ac- 
quired its assets. These assets came from the 
Mutual Life; the right to transfer them was dis- 








puted, and the Life Association might, therefore, 
be called upon to return them to the creditors of 
the Mutual Life. The object of the proceeding of 
the superintendent was to wind up the Mutual Life, 
and the allegation is, further, that whilst attorney 
of Price in this suit, defendant entered into a col- 
lusive arrangement with the officers of the Mutual 
Life and the Life Association of America, to carry 
on this suit in the interests of the Life Association, 
and that he did so carry it on till 1st of May, 1877. 
The other suit alleged to have been carried on by 
appellant for the Superintendent of Insurance, is 
that of Price v. Columbia Life Insurance Company, 
the object of which was to wind up that company, 
as insolvent. It is alleged that, as the Life Asso- 
ciation owned the majority of the stock, controlled 
the policy, and was liable for the property of the 
Columbia, appellant could not faithfully dis- 
charge his duty to the Insurance Department in 
this proceeding whilst attorney for the Life Asso- 
ciation, and that every step taken in this suit was 
malpractice, deceit and misdemeanor in his pro- 
fessional capacity; and that, whilst attorney for 
the Insurance Department in this proceeding, ap- 
pellant entered into a collusive arrangement with 
the officers of the Life Association, who practically 
owned, and who really controlled, the Columbia, 
whereby he agreed to prosecute this suit in obed- 
ience to the wishes of the officers of the Life Asso- 
ciation, and to dismiss it at their request; and that 
he submitted the petition iu their suit to them, and 
gave them a blank order of dismissal signed by 
him. Itis further charged that appellant whilst 
in the employ of the Life Association, willfully 
acted as attorney of the receivers of the St. Louis 
Mutual in proceeding against the Columbia, when 
the Life Association was interested in the suit ad- 
versely to plaintiffs, as being the owner of the stock 
of the Columbia and contingentiy liable for its 
assets. 

Evidence was introduced by relators tending to 
show that a policy holder sued Price, Superintend- 
ent of Insurance, and the Columbia company, in 
September, 1876, charging that there had been col- 
lusion in the change of securities, and that this 
change was made by the Columbia under the name 
of the St. Louis Life. Some of the bondsmen of 
Price came to the office of the Life Association 
and spoke of this suit, and seemed to be uneasy 
about it. And the rumor reached the Life Asso- 
ciation that the department wanted to proceed 
against the company to show vigor in the depart- 
ment, and they feared that an effort would be 
made to put the Columbia in the hands of a re- 
ceiver. An attorney was employed by Price to 
defend him in this suit. This attorney was paid 
by the Columbia. A few days after this suit was 
brought, the Insurance Department demanded of 
the Columbia a special statement. -This was fol- 
lowed by correspondence between the depart- 
ment aud the Columbia as to irregularities alleged 
in the affairs of the company. ‘The superintendent 
was advised by counsel that a statement, either 
special or annual, must be made by the company 
before the department could institute proceedings. 
In the early part Of October, Bowman was the 
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attorney of the departmeat; they employed other 
counsel, but relied chiefly upon him, according to 
the statements of Mr. Price to General Hood, 
President of the Louisiana Branch of the Life As- 
sociation of America. It has been said that the 
Life Association owned about eight-tenths of the 
Columbia stock. The two companies were sub- 
stantially under the same management—the officers 
of the one were the directors of the other. The 
Life Association tvas also seeking to make an ar- 
rangement by which the policies of the Columbia 
should be transferred to it. The special statement 
demanded was made to the department on 8th 
October, and on the 14th, the Life Association 
engayed appellant to act as its attorney for one 
year, at a fee of $7,000 paid in advance, and 
directed him to obtain a return of this special 
statement. Appellant was also to protect the 
Columbia against the demands of the department 
until February, 1877. On the 16th October a 
letter was written by the superintendent to Bryant, 
actuary of the Life Assoviation and vice-president 
of the Columbia, in which it was stated that the 
demand for 44 per cent. valuation was made only 
to keep Price’s record straight. This letter was 
dictated by appellant, and was accompanied by a 
return of the special statement. On the 20th the 
president of the Columbia endorsed on this letter: 
*¢The attorney of the depariment told me this day 
that the statement returned with this letter was 
not again to go to the department, and that the 
statement asked in the first paragraph must be of 
the same date as the other papers asked for in this 
letter.”> On the same day, Bryant complained to 
appellant that the Columbia had been required to 
state the value of outstanding policies on October 
1st. Appellant asked how it should be, and Bryant 
replied that it should be of the date of the supple- 
mentary statement. The department sent a letter, 
on the same day, to the Columbia, indicating the 
change suggested by Bryant. 

The difficulty of adopting any plan for transfer- 
riag policies from the Columbia to the Life Asso- 
tion arose from the fact that the assets of the St. 
Louis Mutual, which company had been reinsured 
by the Columbia, had been exhausted by deaths. 
The Life Association hit upon a plan of putting the 
$t. Louis Mutual into the hands of a receiver, in 
order to separate it from the Columbia. The Life 
Association stated its desire in this matter to Bow- 
man, and he said he would put the St. Louis Mu- 
tual into the hands of a receiver whenever the Life 
Association desired; and that the department 
would call for a statement from the St. Louis 
Mutual. Accordingly, on 10th November, the 
department called upon the Columbia for a state- 
ment of the St. Louis Mutual. The statement 
‘was made on Ist December, at the suggestion of 
Bowman, who said that Adams would be appointed 
by the department to make the examination, and 
that it would be a superficial one, confined to the 
namber of suits against the Columbia. The state- 
ment was made after conference between Bryant, 
actuary of the Life Association, and appellant, in 
which Bryant told appellant what the statement 
would be, and asked if that was sufficient for the 
purposes of a suit against the St. Louis Mutual. 
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This statement was made on December 1, by the 
Columbia. It contains merely the accounts be- 
tween the Columbia and the St. Louis Mutual, and 
says nothing about liabilities or policies. Adams 
was appointed examiner. He was told by appel- 
lant that he need not examine as to the assets or 
liabilities of the company, but only as to suits 
against it. The particulars as to the suits he ascer- 
tained from the attorneys of the Columbia, and 
made his report accordingly. His fee was paid by 
the Columbia. 

Suit against the St. Louis Mutual was then 
brought by the Insurance Department. Appellant, 
attorney for the department, moved for judgment 
on the pleadings. The proceeding was dismissed 
by the court, on the ground that, as the company 
was not receiving new busiuess, it could not be 
proceeded against by the department. Appellant 
at once notified the Columbia ‘of this, and told 
them that he would appeal, but that the judgment 
was law until reversed, and that they ought to pass 
the necessary resolution and inform the depart- 
ment that they were taking no new business, and 
were, therefore, subject to no further demand for 
statements, and should contest the authority of the 
superintendent to take any action against the 
Columbia. This, he said, would relieve the depart- 
ment and the company of embarrassment. This 
suggestion was acted upon. The attorneys of the 
company drew the appropriate resolution, embody- 
ing in it every syggestion of appellant. After this 
dismissal, the attorneys of the Columbia obtained 
from the president of the St. Louis Mutual, which 
still had a separate organization, special authority 
to represent it. 


Before the judgment of the circuit court, the de- 
partment had again demanded a statement from 
the Columbia, but the president of the St. Louis 
Life, on inquiring of appellant what it meant, was 
told to tell the Columbia that’ it meant nothing— 
that Price was only keeping his record straight. 

On 29th January, 1877, three weeks after the 
judgment of the circuit court, the cause having 
been advanced on the docket on application of 
counsel for both sides, the judgment of the circuit 
court was reversed in the court of appeals, which 
held that the St. Louis Mutual was still answera- 
ble to the department, though it had ceased to take 
new insurance. Receivers were then appointed 
for the St. Louis Mutual. This, the president of 
the Life Association says, he regarded asa step 
towards relief; and that, in this, appellant acted 
as they desired. 

The special statement of the Columbia was filed 
on the 8th February. It was not sworn to, and 
did not go into the particulars which had been re- 
quired by Price’s letter of 16th October. The ex- 
aminers appointed for the Columbia were chosen 
from the most experienced real estate dealers of 
the city. They made their report, which was con- 
fined to a valuation of the real estate. This they 
estimated at about one-third less than the value 
put upon it by the company. They set the value of 
the insurance building property, on which the deed 
of trust had been given for $400,000, at $600,000. 
But they say in their report that the propeyrt 























258 





THE CENTRAL LAW JOURNAL. 








would not sell for that under the haminer, and that 
the rental hardly justifies the valuation. At the time 
of the change of securities this property had been 
returned as worth over a million. On the 10th Febru- 
ary this report was filed. On the same day Hough, 
president of the Life Association, and Douglass, 
president of the Columbia, had a meeting with 
appellant at his office, in which appellant said they 
must permit a final decree to be entered against 
the St. Louis Mutual, or he would at once proceed 
to put. the Columbia into the hands of a receiver. 
Appellant, at the request of Hough, then made the 
following memorandum in writing of his demands, 
to be submitted to the attorneys of the St. Louis 
Life and Columbia: “I want your counsel to now 
consent toa final decree of dissolution of the St. 
Louis Mutual Life, and a winding up of its affairs. 
I want the Columbia Life to enter a voluntary ap- 
pearance and consent to a decree for an account- 
ing. Experts to be appointed by the court to 
make such account. The Columbia toconsent to turn 
over to the receivers $10,000 on account. If you 
prefer that an order be made authorizing the ret 
ceivers to bring an action for accounting agains 
the Columbia, the latter company to enter a vol- 
untary appearance, and experts to be appointed by 
the court to take an accounting.”’ 

Hough and Douglass believed the Columbia to 
be fairly solvent, and wanted an accounting and 
winding up of its affairs with the St. Louis Mu- 
tual; but they did not want the Columbia itself 
wound up. They were extremely desirous that 
nothing of that sort should happen. They pro- 
tested against the payment of $10,000, and wanted 
to know what it was for. Appellant said it was 
for contingent expenses of the receivers, who other- 
wise would not have enough to buy lead pencils. 
On the 12th, after consultation with the attorneys 
of the “olumbia, a stipulation was drawn up that 
if proceedings should be immediately instituted for 
an accounting between the receivers of the St. 
Louis Mutual and the Columbia, and an appear- 
ance entered by the officers of the Columbia in the 
case, there should then be no presentment at this 
time of any application for an injunction against 
the Columbia, nor for a reeeivership based on the 
report of the real estate experts and examiners, or 
other examination, but the superintendent will 
wait the reports of the examiners of accounts, or 
referee, in the accounting suit. This, after many 
changes suggested on one side and the other, was 
at last written out fairly in the shape of a letter 
from appellant as attormey of the Insurance De- 
partment to Davis and Smith, attorneys of the Col- 
umbia. It was signed by appellant and counter- 
signed by Price. Appellant threatened the Col- 
umbia with the appointment of a receiver unless 
the $10,000 for the receivers of the St. Louis Mu- 
tual was paid; and he submitted to the receivers 
his report, that the companies had promised, if he 
should so demand, to consent to a final decree vest- 
ing the property of the St. Louis Mutual in the 
receivers, and to enter a voluntary appearance to a 
suit of the receivers of the St. Louis Mutual against 
the Columbia, and to pay over to the receivers 
$10,000. This money was paid by instalments. 





The final decree in the St. Louis Mutual case was 
entered on 15th February. Appellant, as attorney 
for the receivers, brought the suit for an account- 
ing between the St. Louis Mutual and the re- 
ceivers, before the end of the month. Bryant, 
vice-president of the Columbia, told appellant that 
he must get an injunction to hold matters in statu 
quo as to the Columbia until the accounting was 
finished. In a day or two, an interview was had 
between Hough, Bryant, and Smith, of counsel for 
the Columbia, in which Bowman submitted to 
them a petition, prepared by him as attorney of 
the Insurance Department, to be filed against the 
Columbia. Bryant objected that this was not what 
the Columbia wanted. The allegation as to 
insolvency must, he said, be modified; it was too 
strong; and there must be no application for a re- 
ceiver, as that would wind up the Columbia. The 
allegation as to insolvency was modified; and it 
was carefully explained to Bryant by Smith and 
Bowman that the application for a receiver was a 
form required by the statute, and that it need not 
be insisted upon. Bryant was still in fear; he 
could not understand how there could be no dan- 
ger that the court might possibly grant a receiver 
in a proceeding which asked for one. Appellant 
then said that he would give to the Columbia a 
stipulation for the dismissal of the suit, with the 
date Jeft blank, to be filled out by those interested: 
in the Columbia, at will. When this petition was. 
tiled, the judge of the circuit court made a restrain- 
ing order. Appellant was notified by the Colum- 
bia that this order did not suit them. It was mod- 
ified by consent.’ A referee was appointed, who 
began an investigation, and subpcenaed officers of 
the Columbia. This action alarmed Hough. He 
at once wrote to appellant: ‘“‘I cannot tell, of 
course, but this looks to me like an attempt to 
force the Columbia into the hands of a receiver. 
The association owns stock in the. Columbia, and 
puttiog that company into the hands of a receiver 
before its condition is fully ascertained will, of 
course, damage the interests of the association. 
Please take steps as attorney to prevent such pro- 
ceedings. I know you can succeed if you attend: 
to it at once. When will you see me?’’ To this 
appellant replied, that he did not like this distrust; 
that the apprehensions were groundless. ‘Our 
memoranda of agreement,”’ he writes, ‘‘ you have 
faithfully performed on your part; it will not be 
broken on ours.”? He asks Hough to name a time 
for meeting between himself, Hough, Douglass and 
Smith. The meeting was had, and appellant as- 
sured the representatives of the Columbia that the 
matter before Jones, the referee, was all right and 
their alarm groundless. ‘There will be no re- 
ceiver,”’ he said, ‘‘ appointed for the Columbia in 
consequence of that inquiry. Jones cannot get 


along very far. We will keep him occupied as to- 


the value of the real estate. He will spend some 
time over this, as he is now doing; and when he 
comes to the policy lists, he must stop.’’ Judge 
Jones, it appears, did not stop; though there is evi- 
dence that appellant endeavored to stop him, and 
remonstrated vigorously with a witness for an- 


swering questions before the referee in regard to- 
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these matters. Their exposure, from what ap- 
pears in this record, seems to have been the result 
of the actions of Judge Jones as referee in the pro- 
ceeding for an accounting between the St. Louis 
Mutual and the Columbia. 

Under these charges, and the evidence intro- 
duced to support them, the court instructed the 
jury substantially: That, if Bowman, being then 
the paid attorney of the Life Association, institu- 
ted, as attorney for the Insurance Department, the 
action against the St. Louis Mutual, and that the 
Life Association had pecuniary interests in the 
issues involved adverse to those of plaintiff in the 
action, they must find for relators on the sixth 
charge. If Bowman was the attorney of the In- 
surance Department in the case of Price v. The St. 
Louis Mutual, and being so, agreed with the Life 
Association of America to carry on the suit in 
their interest, and subject to their order, and did 
so in pursuance of such agreement, they must find 
for relators on the seventh charge. If Bowman, 
for a valuable consideration paid by it, was the 
regular attorney of the Life Association of Amer- 
ica, and whilst so engaged, instituted and prose- 
cuted, as attorney for the receivers, a suit against 
the Columbia Life, and if the Life Association 
owned a controlling interest in the Columbia Life, 
and by that means, controlled that company at the 
time, and its relations and interests were adverse 
to those of the receivers, the plaintiffs in that suit, 
and these facts were known to Bowman when the 
suit was instituted, they must find for relators on 
the eighth charge. A similar instruction to the 
last was given as to the ninth charge, concerning 
the action of Price against the Columbia. The in- 
struction on the tenth charge was to the effect that, 
if Bowman was attorney for plaintiff in Price v. 
Columbia Life, and, at the date of the suit, entered 
into a corrupt arrangement with the officers of the 
Columbia or of the Life Association to institute or 
prosecute that suit in obedience to their wishes, 
and to deliver them an order for the dismissal of 
the suit, or to dismiss the suit at their request, the 
verdict must be against defendant on this charge. 
The jury were told as to the eleventh charge, that, 
by the law of this State, the superintendent of in- 
surance is prohibited from employing the attorney 
of any insurance company as legal counsel as to 
any proceeding he may be required to institute, 
and that if the Life Association was an insurance 
company and defendant its attorney, and whilst 
so engaged he became counsel for the department 
in prosecuting the suits of the department against 
the St. Louis Mutual and the Columbia, they must 
find against defendant on this charge. 

For the appellant, the court instructed as to 
these charges that the jury could not find against 
him, unless they found the following facts: As to 
the sixth charge, that he instituted the suit men- 
tioned; that he was then attorney for the Life 
Association as to all its business; that the Life 
Association was, in relation to its business, inter- 
ested in the suit; and that Bowman knew that its 
interests were adverse. As to the seventh charge, 
that, whilst attorney of the Insurance Department 
in respect to the suit mentioned in the charge, de- 





fendant entered into an agreement with the agents 
of the St. Louis Mutual, or Life Association, to 
carry on the suit subject to the order, or in the 
interests, of the Life Association; and that he in- 
stituted and prosecuted the suit in pursuance of 
this agreement. As to the eighth charge, that de- 
fendant was attorney of the Life Association; that 
it was pecuniarily interested in the suit; that its 
interest was adverse to that of plaintiffs; and that 
defendant knew this at the time. The same as to 
the ninth charge. As to the tenth charge, the jury 
must be satisfied from the evidence that defendant 
entered into a corrupt arrangement with the offi- 
cers of the Columbia or the Life Association to 
institute or prosecute the suit in obedience to the 
requests of oue or both of these companies and to 
deliver to them an order of dismissal, or that he 
would dismiss the suit at their request. As to the 
eleventh charge, the jury must find that defendant 
was attorney for the Life Association for one year 
from 16th October as alleged, and that during that 
term he became attorney of the superintendent of 
the Insurance Department in respect to instituting 
and prosecuting the suits alleged, or one of them. 

These instructions were warranted by the evi- 
dence, and put the case fairly to the jury. 

The defendant asked, and the court refused, the 
following instructions: 

‘¢ That an attorney, by reason of his employment 
for one corporation, is not precluded from insti- 
tuting or prosecuting proceedings against another 
corporation in which the first owns stock.” 

This instruction, as applied to the facts in evi- 
dence in the present case, could only mislead. If 
intended of a case such as presented by the rela- 
tions shown to have existed between the Life Asso- 
ciation and the Columbia, it is bad law. 

‘That the prosecuting of the suits of Price 
against the companies under the appointment of 
the circuit court, was not an employment by the 
superintendent of insurance.” 

This instruction was properly refused. The evi- 
dence was that Price, according to the custom of 
the department, recommended Bowman to the 
court as the proper person to prosecute the suits in 
his name, and agreed with Bowman that he should 
look for his pay to such compensation as the court 
should allow to be taxed as costs for his services. 
The attorney’s fee allowed to Mr. Bowman by the 
court under this appointment in one of these cases 
was $2,500. That he was the attorney of the de- 
partment under Price’s administration from the 
first, and its specially trusted adviser and author- 
ized by it to bring the suits in question, is a fact 
that clearly appears from all the evidence in the 
case, documentary and oral. The fact that, under 
the law, he was to look to the assets of the insur- 
ance companies, and not to the Insurance Depart- 
ment for a fee for his services in these cases, could 
not in any way affect Mr. Bowman’s duty to the 
department, or palliate the offense of betraying 
the interests entrusted to his care by the plaintiff 
and the court. The court appoints the attorney. 
Wag. Stat. 754, § 42. This is done, of course, 
as it was actually done in the present case, on the 
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suggestion of the officer who, as superintendent of | ciation practically the Columbia Life? Were the 


the Insurance Department, represents for the State 
the interests of creditors and policy-holders of the 
company attacked; and the attorney who insti- 
tutes and who thus prosecutes the suit by author- 
ity of the superintendent, surely does not cease to 
be the attorney of the department in that matter 
because he is appointed by the court to act in that 
capacity. 

The court was asked to say that the proceedings 
against the companies were not for the purpose of 
establishing any claims against either, but for the 
purpose of ascertaining their solvency; and if the 
jury believe that they were hopelessly insolvent 
no loss or damage could result to the Life Associa- 
tion of America. 

This instruction was properly refused. The 
gravamen of these charges against defendant is, 
that he acted, at once for the department, whose 
duty it was to expose the weakness of these com- 
panies if they were weak, and for those directly 
interested in concealing that weakness. That it 
might have been better for the companies them- 
selves to commit hari kari rather than to fight off 
the executioner, can be no excuse for the act of 
their sworn defender in helping to force the knife 
into them against their will. 

The court properly refused an instruction to the 
effect that the Life Association could not be bound 
by any judgment against the Columbia or the St. 
Louis Mutual Life, and that its incidental interest 
did not preclude the appellant from accepting the 
employment and appointment of the circuit court 
for the prosecution of these proceedings. 

Another instruction asked and refused was to the 
effect that, if respondent was employed only in spe- 
cial cases by the Insurance Department, he might 
properly sign his name as attorney for the depart- 
ment; and that this was no evidence of employ- 
ment as general attorney of the department. 

This instruction could only mislead. There is 
no question that defendant was the attorney of 
the department. The evidence shows that he so 
held himself out, in speech and writing, on all oc- 
casions, and was so recognized by the superintend- 
ent, by counsel for the companies, and by all con- 
cerned in these matters of the St. Louis-Mutual 
Life and the Columbia and Life Association. It 
is true that Mr. Price says that the department had 
no regular salaried attorney, and consulted many 
lawyers; but that is nothing to the purpose. 

Defendant asked the court to instruct that there 
is no statute expressly prohibiting the employment 
of any attorney by the superintendent of insur- 
ance in proceedings against one insurance company 
because such attorney is, at the same time, em- 
ployed as attorney for some other insurance com- 


y. 

This is not to the purpose. It needs no statute 
to prohibitan attorney from acting at the same 
time on two sides of a controversy. The question 
is not a question of names. The attorney cannot 
betray the interests of his client confided to him, 
without committing a breach of trust, staining his 
honor, andjviolating his oath. The question was, 
as put to the jury by the court: Was the Life Asso- 











interests of the Columbia Life and the department 
adverse? These were the real issues of fact to 
submit to the triers of the facts. 

The court refused to declare that the section of 
the statute prohibiting the employment of certain 
persons by the superintendent of insurance does 
not refer in express terms to attorneys at law, and 
is fairly susceptible of being otherwise construed; 
and, if otherwise construed, there can be no con- 
viction on the eleventh charge. We are of opin- 
ion that this section (Wag. Stat., p. 734, § 7),bya 
fair construction, includes attorneys at law. But 
it is not material. If the only charge against de- 
fendant was an inculpable violation of a statutory 
provision, of whose meaning he was really ignor- 
ant, the proceecing ought never to have been set 
on foot, and should have been dismissed. The 
obligation not to act both for the Insurance De- 
partment and against the Insurance Department at 
the same time, was one not created by statute, but. 
necessarily arising from the nature of an attor- 
ney’s duty and the relations which the Insurance 
Department of the State bears to the insurance 
companies. It is contended by appellant that the 
instructions given show that this relation was com- 
pletely misunderstood by the trial court. We do 
not think so. It is obvious that the interests were 
such that they could not be properly represented 
by the same counsel. 

An instruction based upon the hypothesis that 
the suit of the receivers of the St. Louis Mutual 
against the Columbia was carried on in pursuance 
of an amicable understanding between the receiv- 
ers and the Life Association, was properly refused, 
because there is no evidence of any such under- 
standing, or that the receivers were parties to any 
arrangements which the attorney may have made 
to carry on the suit against the Columbia to please 
the Life Association. 

7. The charges from 12 to 16 inclusive, are to the 
effect that the defendant, on the 15th March, 1877, 
being attorney of the Life Association of America, 
under contract for one year from the 14th October, 
1876, in consideration of $3,500, received from 
them, unlawfully combined with Brawner, McKay, 
Carroll and Houghton, to change the management 
of the Life Association, and to place it in the hands 
of McKay and others; that at that date, without 
the consent of the Life Association, being attorney 
as aforesaid, he accepted from those men $3,500, 
asa reward for effecting a re-insurance of ten 
millions of the risks of the Life Association, in the 
Pacific Mutual, and for changing the management 
as before stated; that, at the same time and under 
the same circumstances, and whilst claiming also 
to be attorney of the Insurance Department of Mis- 
souri, he agreed with the same men for $3,500 cash, 
and an equal amount to be paid when he effected 
his work, to use his influence as attorney of the 
Life Association, and his power as attorney of the 
department, to secure the re-insurance aforesaid 
in the Pacific Mutual, and to place the management 
of the Life Association in the hands of McKay 
and others, then in the employ of the Pacific Mu- 
tual; that defendant induced the persons named to 
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pay him $3,500, on the pretense and promise that 
he could and would, as attorney of the Life Asso- 
ciation and of the Insurance Department, secure 
this re-insurance and change of management, 
thongh he well knew at the time that he could 
make good his promise only by bribery of the offi- 
cers of the Life Association, and corrupt use of his 
influence with Price, superintendent of the In- 
surance Department; and that, pursuant to this 
undertaking, defendant secured the appointment 
of McKay as examiner of the Life Association, 
well knowing that McKay was a salaried officer 
and employee of the Pacific Mutual, which ap- 
pointment was contrary to express law, and in vio- 
lation of defendant’s obligations to said association. 

In regard to these charges, the evidence tended to 
show that in February, 1877, Houghton and Car- 
roll were directors of the Pacific Mutual Life In- 
surance Company of California; that they reside 
in California, and at the date named came to St. 
Louis in consequence of a telegram from McKay, 
who had been president of the Alliance Insurance 
Company of Leavenworth Kansas, the risks of 
which company had been re-insured by the Pacific 
Mutual. McKay was connected with the Pacific 
Mutual in that business, was in the employ of the 
Pacific, and was in communication with Mr. Bow- 
man. Carroll and Houghton brought with them 
letters of credit for $60,000. Their object in coming 
was to effect a re-insurance for a time of $10,000,000 
of the risks of the Life Association of America. 
They were brought to St. Louis by rumors of the 
troubles of that company, and a hope that, in con- 
sequence of these troubles, they might extend the 
business of the California company. On their arrival, 
they put themselves at once in communication with 
Brawner, a well-known insurance man, the agent 
in St. Louis of the Pacific Mutual, and they were, 
by him, recommended to engage the services of 
Bowman as “ a live man,’’ experienced ininsurance 
matters, and the attorney of the Life Association. 
$40,000 was to be paid over to Brawner if the 
plans of Carroll and Houghton were effected. But 
Mr. Bowman refused to look to this fund for his 
pay, or to take any contingent commission. He 
refused to act at all until an arrangement satisfac- 
tory to him was made for paying for his services, and 
insisted that he was worth $7,000 a year; that he 
was already paid at that rate by the Life Associa- 
tion; and he would consent to no other arrange- 
ment than that he should be employed by the 
Pacific Mutual for one year at $7,000 a year, as 
their attorney in St. Louis; one-half of this yearly 
salary to be paid in advance; the company {0 have 
the option of rescinding the contract at the end of 
six months. According to Houghton’s testimony, 
Bowman stated that he was the attorney of the su- 
perintendent of insurance, and that, if the officers 
of the Life Association refused to make the rein- 
surance whica he should advise, he could bring a 
pressure to bear upon the Life Association. Car- 
roll thought that Bowman charged ‘‘u whale of a 
price.”? But his terms were accepted, and a writ- 
ten agreement made embodying these terms. This 
agreement contains a provision that, for any busi- 
ness out of St. Louis, except at the State capital, 











Mr. Bowman should be allowed reasonable com- 
pensation, and an allowance for his expenses, and 
that he should not act against the Insurance De- 
partment. It had been suggested that some legis- 
lation might be needed to carry out the plan. Ap- 
pellant approached Mr. Coste, treasurer of the Life 
Association, with a proposition in regard to the 
matter that Coste indignantly regarded as a bribe, 
but which Mr. Bowman coutends was innocently 
meant. The officers of the Pacific Mutual re- 
mained about three weeks in St. Louis, during 
which time, Houghton says that appellant con- 
stantly positively assured them that the object 
would be effected. But they found that appellant 
had not the influence in the matter which they had 
thought he had. They became satisfied at last 
that his relations with the directory of the Life 
Association were such that any measure that he 
would recommend was not likely to be adopted, 
and they returned without effecting their object. 
A great many different plans were suggested in the 
conferences of Brawner, Carroll, Houghton, and 
Bowman. The idea of wrecking the St. Louis 


| Life was rejected as dishonorable; but it was pro- 


posed to oust the existing officers, (except, perhaps, 
Hough, the president), and a great part of the di- 
rectors. But the California men found, to their 
disappointment, that this would take more time, 
under the inSurance law of the State, than they 
had been given to expect, or than they proposed 
to give to the matter. Appellant concealed from 
the officers of the Life Association the fact that he 
had become the salaried attorney of the Pacific 
Mutual; and when Bryant taxed him with being a 
party to carrying out the project set out in the 
contract between Carroll and Brawner, he indig- 
nantly denied any knowledge of any such con- 
tract. Bryant had come to the interview prepared, 
with the contract itself in his possession, having 
obtained it from Carroll for the purpose. After 
Bowman had denied, again and again, with strong 
asseveration, that any such agreement existed, 
Bryant produced it from his pocket. Mr. Bowman 
then said that he was the victim of circumstances, 
and he proposed an investigation into his conduct 
before a respectable attorney named. This propo- 
sition he subsequently withdrew and suggested an 
investigation before the directors of the Life As- 
sociation; but no investigation was had. Appel- 
lant then wrote to Hough and Bryant that he felt 
there had been «-misunderstanding all round. 
After the California insurance men had returned 
home, the Pacific Insurance Company, which did 
little or no business in Missouri, had hardly any 
use for appellant’s services. The principal, and 
about the entire, object of his employment, ac- 
cording to Houghton’s testimony, being the re-in- 
surance of the Life Insurance Company’s risks, and 
that having fallen through, the company availed it- 
self of its privilege of avoiding the contract at the 
end of the first six months. There was some tes- 
timony to the effect that, pending these negotia- 
tions, appellant had declared that he was going to 
put the Life Association into the hands of a re- 
ceiver. On being accused by Hough of having 
made this‘threat, Bowman manifested much emo- 
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tion at the want of confidence shown him by the 
accusations, and swore “‘ by the Holy Bible of his 
mother ” that neither he nor Price had ever enter- 
tained such an idea. The money by which Bow- 
man was paid the $3,500, was not the money of 
the Pacific Mutual. It appears that McKay, Car- 
roll, Houghton, and Brawner, expecting to make a 
good thing of it if the arrangement was carried 
out, raised the money to pay appellant on their 
own notes, one of the California gentlemen ad- 
vancing the entire sum from his private funds and 
the others giving him their notes for $875 each. 
The jury were instructed as to these charges at 
the instance of relators, siibstantially as follows: 
As to charge thirteen, that if defendant, being 
general attorney of the Life Association, under 
contract for one year, accepted from McKay and 
the others named, or from any of them, any sum 


for the re-insurance of ten millions of risks, as. 


stated in the charges, or for procuring a change in 
the officers and directors of the Life Association of 
America, and placing it in the hands of McKay 
and the. others named, without the consent of the 
Life Association, then they will find against defend- 
ant on this charge. Unless the Life Association 
consented to the alleged employment of defendant 
with knowledge of the purposes to be accomplished, 
such employment was without its consent; and it 
is immaterial, if defendant received the money, 
whether he supposed it to be the money of the 
Pacific Mutual or not. 

As to charge fourteen, the jury were told that, if 
defendant was the attorney of the Life Association 
as aforesaid, and then claimed to be the attorney of 
the Insurance Department,and agreed with McKay 
and the others named, for the consideration named, 
to use his influence as attorney of the Life Associ- 
ation, or his power as attorney of the Insurance 
Department, to bring about the re-insurance above 
spoken of, or to place the management of the Life 
Association in the hands of McKay and others, and 
McKay was then in the employ of the Pacific Mu- 
tual, the jury will find defendant guilty of this 
charge, though they further find that the defendant 
supposed the money paid was not that of the Pa- 
cific Mutual. 

The instruction on charge fifteen is tothe effect 
that if defendant pretended to McKay and theoth- 
ers that he could and would, as attorney of the Life 
Association or of the insurance department, secure 
for these men a change in the management or the 
re-insurance of these risks, and, thereby, induced 
the payment to him of $3,500, and knew at the time 
that he could not make good these promises, ex- 
cept through bribery of the officers of the Life As- 
sociation, or a corrupt and oppressive use of his 
influence with the superintendent of the depart- 
ment, then they will find defendant guilty, whether 
he was then attorney of the Life Association or the 
Insurance Department or no, and whether or no he 
supposed the money paid him was that of the Pa- 
cific Insurance Company. 

As tothe sixteenth charge, the jury were told 
that if the defendant, at the date named, being the 
attorney of the Life Association, agreed with Mc- 
Kay and others, for a consideration, to procure for 





them the management and control of the affairs 
of the Life Association, and pursuant to this un- 
dertaking procured the appointment by the super- 
intendent of the Insurance Department of McKay, 
as examiner of the Life Association, McKay being 
at the time, to the knowledge of defendant, a sal- 
aried officer of the Pacific Mutual, defendant is 
guilty under this charge, whether he knew the 
money he received was that of the Pacific Mutual 
or not. 

Instructions given on these charges, at the in- 
stance of defendant, are not, of course, complained 
of by him, and can not be noticed, the consider- 
ation of these numerous charges, and of the vari- 
ous points made by appellant, having already ex- 
tended this opinion to an inordinate length. 

Of the thirty-six instructions asked by appellant 
and refused, ten apply to the charges which we are 
now specially considering. Some of these instruc- 
tions were refused, apparently because the points 
are sufficiently covered by those given. Others 
were so palpably inadmissible that it will not be 
expected that we should notice them. 

The instruction asked by appellant as to the fif- 
teenth charge was properly refused. Its hypothe- 
sis is that defendant should be acquitted, unless he 
made an oppressive use of his influence with Price. 
This ignores the gist of the charge that appellant 
promised McKay and others to accomplish what he 
expected to effect only by bribery and corrupt use 
of his influence as an attorney. 

The instruction that if defendant only agreed to 
act for the Pacific Mutual in the manner specified 
by the written agreement, they should find him 
not guilty, was unnecessary in view of the instruc- 
tions given on this point at the instance of appel- 
lant, and which correctly declare the weight to be 
given to the written agreement. It was not con- 
clusive in this proceeding as to the real character 
of the agreement between defendant and the Cali- 
fornia company. 

8. As to the seventeenth charge, the gist of it 
seems to be that pay was accepted by appellant 
from the opposite side for work to be done for ap- 
pellant’s client by him, and that this money was 
accepted by appellant without his client’s know- 
ledge or consent. The instruction given seems un- 
exceptionable. As to the instructions refused 
which relate to this charge, we are not able to say 
that error was committed, because none of the evi- 
dence is preserved, the record saying only that 
evidence was introduced tending to prove the 
charge. There may have been no evidence tending 
to show that this money was received for the ex- 
penses of printing, which is the hypothesis of one 
of the refused instructions. The submission of the 
cause upon the docket of the supreme court forms 
no part of the charge, and the instruction as to the 
consent of the attorney general to such submission 
was, therefore, properly refused. 

9. An instruction that the jury could not inquire 
as to any act done by defendant more than one 
year before the filing of the complaint, was based 
upon the erroneous idea that this was a proceeding 
to punish defendant, and to punish him for misde- 
meanor in the sense in which the word is used in 
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the chapter on crimes and punishments. Wag. Stat. 
516, § 35. It appears from what has been already 
said, that this instruction was properly refused. 

10. The court also refused to tell the jury that 
to sustain the charges, it must appear that defend- 
ant committed the acts charged intentionally, will- 
fully and knowing them to be wrong. In this there 
was noerror. The acts charged were, as to many 
of them at least, of such a character, that the at- 
torney committing them was equally unfit to prac- 
tice law, whether he knew them to be wrong or 
not. Who does not know that it is wrong for an 
attorney to take money on both sides? If there be 
any one who sincerely thinks that having done so, 
he is in a better condition to take an impartial 
view of the matter in controversy; that he serves 
his client better by being also in the service of the 
other side, and that it is, therefore, no harm for 
him to be secretly in the pay of the enemy, or of 
the opponent, he isa moral idiot. But a moral 
idiot is not fit to practice law. No one is fit to do 
so who does not understand that there is no trust 
of a purely secular character more sacred than that 
created by the relation of attorney and client. In 
a proceeding of this character, the question is not 
necessarily as to the degree of moral turpitude; a 
case for disbarment may, perhaps, be imagined in 
which there should be little or none. The facts 
constituting malpractice, deceit or professional 
misbehavior having been found, it is for the court 
before which the proceeding is had, to say how far 
they consist with fitness to practice law, and to 
pronounce judgment accordingly. 

There may, of course, be instances in which it 
would be necessary, to sustain a charge against an 
attorney in a proceeding to disbar, to show not 
only a wrongful act, but a corrupt purpose. An 
attorney may misconceive his powers. In Peo- 
ple v. Lamborn, 2 Il. 123, the attorney had agreed 
to an entry of judgment against his client. It was 
held that, having been specially employed to de- 
fend the suit, he had no right to do this without 
the consent or knowledge of his client. But, as 
it did not appear that the client had a legal de- 
fence, it was held that the motive might have been 
good, and the charge was not sustained. 

Where the act is an indifferent one, the case 
ought to be free from reasonable doubt, not only 
as to the act, but also as to the motive. But where 
the act itself is bad, the intent to do the act is a 
bad intent, and it can never be necessary to prove 
that a man intended to do what he is shown to 
have done. An attorney who knowingly takes 
money from both sides, intends to do that which 
is a breach of his duty in a matter which is espec- 
ially the point of honor with an attorney. The 
moral sense of the community condemns this as a 
betrayal of the client; and if there should be any 
one in the profession who did not‘know this to be 
wrong, he would perhaps be more dangerous than 
one who is shown to have committed the offense 
with full consciousness of the gravity of the act, 
and, if possible, he would be even more unfit to 
practice law. 

It has been suggested on the argument of this 
case that, behind the officers of these corporations 








was the corporation § itself—its stockhold- 
ers, policy-holders and creditors, the parties really 
interested; that the avts done, though concealed 
from the officers of these corporations, were really 
for the benefit of those interested in the corpora- 
tions, whose consent may be presumed, and that 
the consent of the other client, the superintend- 
ant of insurance, is shown. If there were any- 
thing in this argument, which there is not, it is 
two-edged. If the officers of these corporations, 
legally authorized to manage their affairs, the 
flesh-and-blood clients of Mr. Bowman, are to be 
regarded as men of straw, so also in the same 
sense was Mr. Price a man of straw, and his knowl- 
edge that Mr. Bowman was acting at once for the 
Insurance Department and the insurance compa- 
nies, if he knew it, and his consent, if he consent- 
ed, was no justification, because he acted in a 
purely representative capacity, not for himself, but 
for the people of the State, whose interest itcould 
not be that the attorney employed to wind up the 
company against their will, should be the salaried 
attorney of the corporation attacked. 

11. There was no error in refusing the instruc- 
tion asked by appellant, that the jury could not 
find against defendant on a mere preponder- 
ance of testimony, but must be satisfied beyond 
any serious doubt. The jury were properly told, 
as to this, that appellant was entitled to the pre- 
sumption of innocence, and that each offense must 
be established by satisfactory proof. 

12. Though the record shows objections noted 
here and there to the admission or exclusion of 
evidence, yet in only three cases is an exception 
saved to this action of the trial court. 

The report of the insurance commissioner of 
Kentucky, containing a statement of the grounds 
upon which he recommended the revocation of li- 
censes to agents of the Life Association of America 
in Kentucky, was offered to show what facts were 
known to Mr. Bowman inducing him to advisea 
reinsurance of risks, and the date of the informa- 
tion, and for the purpose of establishing his good 
faith. It was properly excluded. This unfavora- 
ble report could be no excuse for the action of an 
attorney in entering into a combination with others 
without the knowledge of his client, to transfer 
the management of the corporation or to make 
bargains for it against its will. The corporation 
acted, and could act, only through its officers. 
These were Mr. Bowman’s clients. He had no 
right, whilst in the employ of the company, secret- 
ly to confederate with others against them, or to 
act without their knowledge or concurrence, se- 
cretly, on some notion of his own as to what it 
might be best for the corporation to do. 

13. In his testimony as to the first and second 
charges, Mr. Bowman spoke as to an important 
conversation with Mr. Hill, held, as he swore, in a 
depot of the Pacific road, just as Mr. Hill was 
starting on a railroad journey. Mr. Hill swore 
that no such conversation ever took place. Mr. 
Bowman had stated that the conversation was at 
one of the depots of the road; he believed at the 
old Seventh street depot, but was not certain as to 
which. At the close of the testimony as to these 
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charges, relators were permitted to introduce evi- 
dence in rebuttal that through passenger trains did 
not, at the date of this conversation, start from 
the old Seventh street depot. Appellant moved to 
strike out this testimony, as not in rebuttal. The 
court refused to strike it out. It is certain that 
this action of the court is not such error as would 
warrant a reversal of the judgment, whether this 
evidence was strictly in rebuttal or not, a point 
which we need not examine. 

The appellant, whilst a witness in his own behalf, 
was asked whether, when acting as attorney for 
the department, he knew of the provision of the 
statute. Wag. Stat., p. 734, § 7. This is the 
amendment to the insurance law prohibiting the 
Insurance Department from employing agents or 
employees of insurance companies. It does not 
appear in Wagner’s Statutes of 1870. Relators 
objected to this as not in rebuttal of the testimony 
of Bryant. It does not seem to be in rebuttal; and 
as we have already said, the defendant’s ignorance 
of the general insurance law of the State, if shown, 
would have been no palliation of the graver charges 
which in themselves warrant the judgment. 

We have given to this case the careful consid- 
eration which it deserves. Every word of the tes- 
timony in the record has been read and the argu- 
ments and briefs of counsel have been attentively 
considered. With the weight of the evidence we 
have nothing to do. It appears from what has 
been said, that there was evidence to support the 
verdict of the jury, and this being so, the judg- 
ment seems to follow as a matter of course. 

14. Eleven jurors signed a paper requesting the 
judge of the trial court to impose a light sentence 
in view of mitigating circumstances. The court, 
with perfect propriety, refused to consider this pa- 
per. It was for the jury, under our statute, to 
say whether the charges were proved; and if the 
court, which also heard the evidence, refused to 
set aside this finding, it was for the court also to 
say what sentence should be passed under the law. 
The court considered the defendant, on these facts, 
was entirely unfit to practice law in Missouri, and 
entered judgment that he be removed from practice 
as an attorney in this State. If no error was com- 
mitted in arriving at the verdict, we have no right 
to interfere with the judgment, if it was accord- 
ing to the nature of the facts found—that is, un- 
less it was clearly excessive. But this cannot be 
said. The judgment must therefore be affirmed. 
It isso ordered. All the judges concur. 
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VOLUNTARY ASSOCIATIONS—MANDAMUS — JURIS- 
DICTION OF COURTS.—A court will not interfere to 
compel mere voluntary associations to restore to mem- 
bership peifons who have been suspended from the 
privileges of such organizations.— State v. Grand 
Lodge of Odd Fellows. St. Louis Circuit Court. 
Opinion by THAYER, J.: The former return made by 
the respondent was adjudged insufiicient, solely on the 
ground that it failed to state the facts upon which it 
relied as a justification for its acts in an issuable form. 





The former return stated conclusions of law rather 
than facts, and upon that ground it was adjudged in- 
sufficient. The amended return sets out in detai! the 
particular sections of the constitution and by-laws 
of the order, upon which defendant relies, as well as 
the action taken thereunder by the defendant’s officers. 
A general demurrer has been interposed to this re- 
turn, and the question is thus raised as to the validity 
of defendant’s action under the facts stated in the re- 
turn. Iam of the opinion that the amended return 
makes out a complete justification upon the facts 
stated; that the demurrer must be overruled. It seems 
to be well settled, that with respect to mere voluntary 
associations the courts will not interfere to compel 
them to restore to membership persons who have 
been suspended from the privilege of such organiza- 
tions. Such associations are left to enforce their own 
rules of discipline without interference on the part of 
the courts. Persons who become members of such 
organizations subject themselves to whatever rules and 
regulations have been adopted for the government 
of the body, and when under such an organization a 
member has been tried and expelled, the action of the 
association will not be questioned collaterally, nor will 
the merits of such expulsion be examined in manda- 
mus proceedings. High on Extraordinary Legal Reme- 
dies, section 292, and cases cited; 80 Ill. 1386, 187. The 
decisions to thiseffect seem to be very uniform, 
though there has been some conflict of opinion as to 
what class of organizations should be regarded as 
mere voluntary associations, within the meaning of 
the rule. In Illinois, an organization known as the 
Chamber of Commerce, though organized under a 
statutory charter,was held to be a mere voluntary a-so- 
ciation, and lodges of Masons and Odd Fellows organ- 
ized ina similar manner were said to be clearly volun- 
tary associations. 80 II]. 136. In other States, an associa- 
tion organized undera statutory charter, though for 
no business purpose (for example, a medical society), 
was placed upon the footing of an ordinary private 
corporation, as distinguished from a voluntary associ- 
ation. 38 Ga. 608. In the case of ordinary private cor- 
porations where no express power is given to expel 
members, the right exists, as it is said, to expel mem- 
bers for three causes only, which are stated fully in 29 
Wis. 45. If an express power to expel or discipline 
members is given in the charter of a private corpora- 
tion, it isto be exercised of course like any other cor- 
porate power. And in the case of private corporations 
proper, the courts interfere by mandamius to compel 
the restoration of the corporate franchise to such mem- 
bers as have been wrongfully expelled. High on 
Mandamus, section 29, and cases cited. The foregoing 
seem to be the general principles of law applicable to 
the present case. This proceeding, by stipulation of 
the parties, is to treated in all respects as a proceeding 
by mandamus, though no alternative writ has ever 
been granted. And without reciting at length the 
averments contained in the amended return, it will 
suffice to say: First: That it appears to the court from 
the various allegations of the return relative to the 
relator’s connection with the Grand Lodge and the Cos- 
mos Lodge, and the relation of these two lodges 
toward each other, and the mode of their organiza- 
tion and the manner of relator’s admission to mem- 
bership, that the relator at most has only been admit- 
ted tomembership, ina mere voluntary association, and 
that the courts can not take cognizance of a case of 
this character to restore the relator to membership in 
the organization, Second: That if it be conceded in 
the relator’s favor that he occupies the position of a 
member in an ordinary{private corporation, and is enti- 
tled to resort to this proceeding to compel a restoration 
of his membership, then it sufficiently appears from the 
averments of the amended return that_a power ex- 
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isted in the constitution or charter of the order, and 
so existed and was assented to when relator became a 
member, to do and perform each of the acts which the 
Grand Lodge has performed according to the averments 
of the amended return. In other words, the re- 
turn shows that defendant, the Grand Lodge, has 
regularly executed one of its constitutional powers 
in manner prescribed by its by-laws. Third: That 
upon the face of the return it is extremely doubt- 
ful if the defendant, the Grand Lodge, has deprived the 
relator of any interest in its franchise which he ever 
possessed. The only act of the Grand Lodge seems to 
have been the withdrawal from the Cosmos Lodge of a 
license to form a subordinate lodge and initiate mem- 
bers; and this revocation of the license was made un- 
der a power originally reserved by the Grand Lodge to 
revoke the license when it granted the same. In any 
event the amended return upon its face seems to be 
sufficient in law, and the demurrer will accordingly be 
overruled. On the argument of the former demurrer, 
the first return was in such form that none of the 
questions presented by this demurrer could properly 
arise. The mode of defendant’s organization and that of 
the Cosmos Lodge, the manner in which the relator be- 
came a member and the action taken by dfendant 
were not stated. Everything was averred in the form 
of a conclusion of law. For that reason, and because 
the information on its face made a case of unlawful 
expulsion of a member of a private corporation, the 
former demurrer was necessarily sustained. De- 
murrer to present return overruled. 











ABSTRACTS OF RECENT DE “ISIONS. 


SUPREME COURT OF INDIANA. 
November Term, 1878. 


REPLEVIN BAtL—LIMITING LIABILITY OF. — The 
intent contemplated by the law staying executions is, 
that the replevin Bail shall be liable to pay the judg- 
ment upon the same terms as the principal. The re- 
striction in the recognizance of the liability of the bail 
to one-half, or any other amount less than that of’ the 
judgment, interest and costs, is a limit to the liability 
which such bail can not make. To allow a judgment 
to be stayed in parts by different persons, at different 
times, as was done in this case, would compel the 
judgment-plaintiff to seek his remedy in parts against 
different persons at different times. And where a 
judgment is so stayed in parts by different persons, the 
several recognizances will be held, under section 790 of 
the code, to be as valid as if they undertook in ex- 
press terms to pay the whole judgment, interest and 
costs, according to the requirements of the law under 
which they were taken. Opinion by BIDDLE, J.— Vin- 
cennes Nat. Bk. v. Cockrum. 


SuRPACE WATER—OBSTRUCTING FLOW OF—RIGHT 
OF ACTION.—This was an action by Taylor, adminis- 
trator, ete., against Fickas, to recover damages for in- 
jury to plaintiff’s land, by the defendant’s planting a 
row of trees upon his own land along the bonndary 
line between the two tracts, whereby a large amount 
of drift had been caught and deposited on the plain- 
tiff’s land from the water which annually overflows 
from the Ohio river over plaintiff’s land, and thence 
over the land of defendant. It was held in the cir- 
cuit court that the plaintiff had no cause of action. 
Appeal. BIDDLE, J.: “An administrator can not sue 
for an injury to the freehold. 17 Maine, 409. In Indi- 
ana, the administrator has no right to the lands that 











escend to the heir, except upon the contingency tha 
the personal estate is insufficient to pay the debt 
against the deceased, or in the absence of heirs or de- 
visees. The plaintiff can not maintain this action 4s 
an administrator, but the allegation in the complaint 
that he is sole heir, and that the land had descended to 
him, entitles him to bring the action. There is no 
averment in the complaint of any watercourse, ex- 
cept by way of parenthesis, that the place, during 
floods, is part of the Ohio river; but the facts averred 
clearly show that it is not upon the bed of the river, 
nor within its channel, nor between its banks; in 
“short, that it isno part of a watercourse, but that the 
flow is over the entire surface of the land, is occa- 
sioned by temporary causes, and is not usually there. 
‘rhe rights of the plaintiff, therefore, are not such as 
a proprietor may have in surface water, which is a part 
of his land. Angell, on Watercourses, sec. 108; 23 
Ind. 186. While the owner of land may not obstruct 
water courses to the injury of others, he must be per- 
mitted to fence and cultivate his fields and improve 
his lands in the way which best subserves his interests, 
without being responsible for accidents of floods, or 
the shiftings of surface water occasioned thereby, al- 
though sometimes injuries may result therefrom to 
adjoining owners. And when the owner of land sets 
out trees on the line separating his land from that of 
an adjoining owner, whereby, during the rises of a 
river which occasion an overflow of such land, drift- 
wood is collected on the land of such adjoining owner 
in such quantities as to prevent the water from flowing 
off, such adjoining owner has no right of action for 
any damage which may thereby result to such land. 
The appellant has no right of action. Judgment af- 
firmed.”’— Taylor v. Fickas. 


a 


SUPREME COURT OF MISSISSIPPI. 
January-March, 1879. 


OFFICES AND OFFICERS—EMBEZZLEMENT— FAIL- 
URE TO TAKE OATH.— Plaintiff in error was elected 
treasurer of Lawrence county, and entered upon the 
duties of the office without taking and subscribing the 
oath of office prescribed by law. He was indicted, 
tried and convicted of embezzling the funds of the 
county while holding said office. Does the fact of his 
failure to take the oath of office exempt him from lia- 
bility upon the charge of embezzlement? Held, that 
the fact that he held the office made him liable to pun- 
ishment for embezzlement. His failure to take the 
oath of office did not exempt him from liability for 
official misconduct. Judgment aflirmed.— Forton- 
berry v. State. 

CUSTODY OF CHILDREN—RIGHTS OF WIFE AFTER 
DEATH OF HUSBAND.—1. Nature gives to parents the 
right to the custody of their children, which the law 
recognizes and enforces, and will never deny except 
it be shown that the parent is of bad character, or from 
some exceptional circumstances the parental custody 
is inimical to the best interests of the child. 2. A boy 
thirteen years of age will not be allowed to abandon 
his filial duties and select a home elsewhere more 
agreeable to his desires. 3. If the father, in his life- 
time, contracted with defendant, by which the latter 
should have charge of his son till he attained majority, 
it would not deprive the mother, after the father’s 
death, of her right to his custody. Such a contract, if 
for valid consideration and binding on the father, 
would terminate at his death. 4. The fact that de- 
fendant refused to permit plaintiff to chastise the boy 
and compel obedience to her wishes and enforce a re- 
turn home, is a withholding the custody of the child 
within the meaning of the statute. So would the mere 
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harboring and employing a child contrary to the act of 
1876 perhaps justify a writ of habeas corpus. 5. The 
case of Maples v. Maples, 49 Miss. 393, in so far as it 
held that the conduct of the grandfather in refusing 
to permit the mother’s agent to take possession of the 
child, did not amount to a detention, is overruled. 
Reversed and remanded, with instructions to remand 
the child to the custody of the mother.— Moore v. 
Christian. 

APPLICATION OF PAYMENTS.— At the request of 
plaintiff, a feme covert, defendant paid off a debt due 
by her upon‘her storehouse, and the husband of 
plaintiff being indebted to defendant, and desiring to 
obtain further credit, plaintiff @xecuted to them a 
deed tothe storehouse absolute on its face, but in- 
tended to operate as a mortgage to secure her and her 
husband’s debt. Plaintiff and her husband, after 
they had executed the deed, rented the store house 
and paid rent to defendant. After some litigation be- 
tween the parties the conveyance was declared a mort- 
gage and a foreclosure sale decreed. The matters were 
referred to a commissioner preceding the decree,who 
applied payments of rent to the husband’s debts, leav- 
ing the amourt due by plaintiff wholly unpaid. From 
a decree rendered on this basis, the wife appeals, 
claiming that the payments should have been applied 
to her debt, because hers being a debt that bound the 
corpus of the property, while her husband’s bound 
only the income, the former wasthe most onerous and 
payments should be applied most beneficially to the 
debtor. Held, it is a general rule that the application 
of payment shall be made, in the absence of a specific 
application by the parties, most beneficially to the 
debtor. Of the general correctness of this rule there 
can be no doubt, but this case presents peculiar fea- 
tures. Two debts held by the same party were se- 
cured by the same mortgage, one of which bound the 
corpus, the other the income only. When, therefore, 
rents came into the hands of the mortgagee he had a 
right to apply them to the husband’s debts, and if no 
application has been made, then the law will so apply 
them, because that is the legal effect of the contract 
between the parties. Affirmed.— Williams v. Schwab. 





SUPREME COURT OF ILLINOIS. 
[Filed at Ottawa, January 25, 1879.] 


ASSUMPSIT— IMPLIED PROMISE — LIABILITY OF 
HUSBAND FOR BOARD OF WIFE AND CHILD LIVING 
APART FROM Him AGAINST His WILL.—-The wife of 
appellant left home without his consent and against 
his will, and went to the house of appellee and re- 
mained there for some time. She took a child with her, 
and shortly afterwards a daughter of appellant follow- 
ed. This suit is prosecuted against appellant to re- 
cover for the board and lodging of the wife, babe and 
daughter. The evidence shows that the wife had no 
good or sufficient cause to leave her husband. He 
went several times to the house of appellee to induce 
her to return, but she refused. Appellee encouraged 
the wife in remaining away from the house. BAKER» 
J., says: “An express promise or circumstances from 
which a promise can be inferred are indispensably 
necessary in order to bind the parent for necessaries 
furnished his infant child by a third person. 3 Scam. 
179; 78 Til. 229. Here the circumstances in proof af- 
firmatively rebut the idea of any such promise. If 
there was no special promise to pay the board of the 
wife, then the husband was not’ responsible |therefor, 











unless either she was living separate from him by his 
consent, or unless his conduct was such as to justify 
her in leaving his bed and board. As we have already 
seen, this latter was not the case, and the evidence 
shows conclusively she was living away from her hus- 
band contrary to his often expressed wishes and 
against his utmost endeavors to secure her return. In 
any View we can take of this case, we cannot but con- 
clude that the circuit court erred in overruling the 
motion for a new trial, and in rendering judgment 
against appellant on the verdict.” Reversed. — 
Schmuckle v. Bierman. 


NOTE—INDORSER—GUARANTOR — WHAT CONSTI- 
TUTES AND WHAT ARE THE LIABILITIES OF GUARAN- 
TOR OF NOTE.—This was an action against Schnell as 
guarantor of the payment of a promissory note, as fol- 
lows: “Chicago, June 28. 1873. Five months after date I 
promise to pay to Conrad Schnell, or order, dol- 
lars. Value received. F. Willman.” In the court be- 
low there was judgment for the plaintiff, and defend- 
ant appeals to this court. It is contended that appel- 
lant was not chargeable as a guarantor. There was 
upon the back of the note merely the indorsement of 
the name of appellant, the payee of the note, in blank. 
SHELDON, J., says: ‘‘Appellant’s name merely on the 
back of the note, he being the payee, imported a con- 
tract as indorser. All the evidence in the case tend- 
ing to prove any contract of guaranty was the testi- 
mony of O’Neil, etc. * * * * If it were admissi- 
ble by such testimony to vary the contract which the 
law raises upon the payee’s indorsement in blank upon 
a promissory note, viz.: the contract of an indorser 
(which is not conceded) this testimony does not have 
that effect. It shows, to be sure, that Schnell was not 
the real owner of the note and holder as payee in his 
own right, but that he was constituted such for the 
purpose of effecting a security to the planing mill 
company. But that security was to be one of a par- 
ticular kind, that of an indorser, not guarantor. The 
contracts are of different character, that of indorser 
being the more favorable one for the surety. To turn 
this indorsement in blank of the payee into 2a 
guaranty, upon the evidence appearing here, would 
be entirely reversing the well known rule that the con- 
tract of a surety is to be strictly construed; that to the 
extent, and in the manner and under the circumstances 
pointed out in his obligation, he is bound and no 
further; that he has aright to stand upon the very 
terms of his contract. 9 Wheat. 680” Reversed.— 
Schnell v. North Side Planing Mill Co. 
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SUPREME COURT OF OHIO. 


[Filed March 4, 1879.] 


CORPORATIONS—CONVEY ANCE — STOCKHOLDER.— 
Land was conveyed to a manufacturing company in 
payment for shares of its capital stock, and the com- 
pany, exceeding its powers, rescinded the contract, 
reconveyed the property and cancelled the stock, but 
no actual fraud or unfairness appeared, and no com- 
plaint of the transaction was made for sixteen months, 
during which time the company became insolvent, and 
the land reconveyed was sold to an innocent pur- 
chaser. Held, that a stockholder, having full knowl- 
edge of the facts from the beginning, is precluded, in 
equity, by his laches, from asserting the invalidity of 
such rescission. Empire Transfer Co. v. Blanchard, 
31 O. 8. 650, followed. Judgment affirmed. Opinion 
by Oxgy, J.—Sanderson v. Htna Iron & Nail co. 
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[NEW Books RECEIVED.—Jones on Railroad Securities. 
Houghton, Osgood & Co., Boston. Desty’s Manual of Ship- 
ping and Admiralty. Sumner Whitney & Co , San Fran- 
cisco. Missouri Appeal Reports Vol. 4. F. H. Thomas & 
Co., St Louis. Maine Reports, Vol. 68. Dresser, McLel- 
lan & Co., Portland.] ° 


THE LAW OF PRINCIPAL AND AGENT in Contract 
and Tort. By WILLIAM Evans, B. A. Oxon., and of 
the Inner Temple, Esq., Barrister at Law. Reprinted 
from the English edition. Chicago: The Chicago 
Legal News Co. 1879. : 
This isan American reprint of the latest English 

work on the Law of Agency. This subject has received 
but little attention from English authors, no compre- 
hensive treatise having appeared in England until the 
publication of the book now before us. The works of 
Paley and Russell were confined exclusively to the law 
of Principal and Agent as it relates to mercantile 
transactions. But the former was published over fifty 
years ago, and the English adjudications on the subject 
must have been at least doubled since the latter was 
first offered to the profession. It is not hard to find 
the reason why, for so long a time, the English authors 
have not thought it either necessary or profitable to 
enter upon this field. Nearly forty years ago, Judge 
Story’s Commentaries on Agency were published; 
they speedily became the English text-book on the sub- 
ject in that country, and have remained so ever since. 
Perhaps none of the writings of this great jurist re- 
ceived more praise from the English reviewers, and are 
so frequently cited in the judgments of the English 
courts, as this work. Even Mr. Evans speaks of his 
own book as “less ambitious than the excellent trea- 
tise of Mr. Justice Story,” and it is not too much to 
say that at the present day the latter is as frequently 
consulted by lawyers on the other side of the Atlantic 
as by ourselves. For, in this country, there is a work 
which may be said to fairly divide the honors with the 
older one; we mean, of course, Dr. Wharton’s treatise, 
a’book which can not be spoken of except with praise, 
or consulted except with profit. 

Thus it would appear that to offer an English book 
on Agency to the American practitioner, can only be 
likened to carrying coals to Pennsylvania, or icebergs 
to Greenland. An attorney who owns either Story or 
Wharton will not need this English book at all;'and 
he who has neither would make a strange choice, should 
he prefer this foreign essay to the splendid works of 
our own writers. In the present accumulation of judi- 
cial decisions, a text-book is valuable beyond the prin- 
ciples it states, according to the number of adjudica- 
tions which it cites and classifies. Judged by this test, 
Mr. Evans’ book has little to recommend it. It con- 
tains about one thousand cases, these being about all the 
English adjudications on this}]branch of the law. Now, 
the seventh edition of Story on Agency contains about 
twenty-five thousand cases, while Dr. Wharton’s work 
refers to nearly five thousand decisions in the courts of 
England and America,and he tells us in his preface that 
in a commentary of this character no adjudication can 
be safely omitted, and that he has, therefore, introduced 
into his work all the reported American cases. Dr. 
Wharton makes another statement, to the effect that 
the ablest exposition of the law of principal and agent, 
is to be found in the judgments of the American courts. 
This fact would seem to have rendered the re-publica- 
tion of the work before us not only unnecessary, but 
inexcusable. We have spoken of tfe superiority of 
the American text-books; we have here testimony to 
the pre-eminence of the American adjudications. The 
American practitioner will scarcely findit to his advan- 
tage to spend his time with an English text-book, 
when he can find better ones in his own country; and 
our courts will be but little influenced by the authority 





of English cases, when the American judgments on the 
same topics are bothabler and more exhaustive. 

We do not wish to be understood as intimating an 
opinion that English law books should not be re-pub- 
lished in this country. We are very far from advising 
this; for to English writers the profession in this eoun- 
try is indebted for many recent works of great value. 
But in the cases we speak of—the examples are too nu- 
merous to particularize—an attempt has always been 
made to show the exact value of the English decisions 
in the United States,and to this end a number of our own 
writers have engaged in the labor of editing and anno- 
tating the English treatises, and have thus made their 
works of much value here. Had the publishers of this 
reprint waited until this had been done to it, it might 
have possessed some worth, though in the country of 
Story and Wharton it could scarcely have become very 
popular. Should any one have desired Mr. Evans’ 
work in its original form, he could easily have ob- 
tained the English edition. He might have had to pay 
a higher price, but, even then, he would not have been 
without value for his money, for, we venture to say, he 
would have obtained better paper and clearer print 
than the American reprint furnishes. 





A GENERAL DIGEST of the English and American 
Cases upon the Law of Corporations for the ten 
years from July, 1868, to July, 1878, with Acts of 
Congress: being a Supplement to Abbott’s Digest 
of Corporations. By BENJAMIN VAUGHAN ABBOTT. 
New York: Baker, Voorhis & Co. 1879. ' 
This volume completes the digest of the law of cor- 

porations from the earliest cases to the present day. 
It is ten years since the first volume appeared, and it 
may be safely said that during that time no branch of 
jurisprudence has undergone such changes and devel- 
opmentas has the law on this subject. On many of the 
topics of this digest, such as bonds, municipal corpo- 
rations, express companies, telegraph companies, ultra 
vires, &c., the adjudications during the past decade 
far outrank, both in number and variety, all the pre- 
vious decisions on the subjects. A work of this char- 
acter requires no praise from us; it speaks for itself. 
It is an essential book for every lawyer’s library, con- 
taining, as it does, all the English and American cases 
on the subject of corporations from 1868 to 1878. Of 
how well the labor of digesting the cases is done the 
name of Mr. Abbott is a sufficient guaranty. It isa 
work of the greatest value to the whole American 
bar. : 





NOTES. 





WILLIAM FELL GILEs, late judge of the United 
States District Court of Maryland, died last Friday. 
He was born in that State in April, 1807, studied law 
in Baltimore, and was called tothe bar in 1829. In 
1837 and 1839 he was elected tothe State legislature. 
He was elected to the 29th Congress as a Democrat. 
He served from December 1, 1845, to March 38, 1847, 
and declined a renomination. On _ retiring from 
Congress he resumed the practice of his profes- 
sion. In 1853 he was appointed by President 
Pierce as Judge of the United States District Court 
for the District of Maryland. This position he 
continued to occupy until a few weeks since, when, 
on account of his infirmities, he resigned. —— 
George Goldthwaite, who was born in Boston in De- 
cember, 1809, and removing to Alabama was admitted 
to the bar in 1826, died at Montgomery on the 17th 
inst. He was fora time on the bench of the Circuit 
Court of Alabama, and for some years was Chief Jus- 
tice of the Supreme Court of the State. From 1870 to 
1877 he wasa Senator of the United States. ——In Maud 
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v. Maud, decided on the 18th inst., a petition for the 
rehearing of a cause decided by the late Supreme Court 
Commission of Ohio was presented to the Supreme 
Court of that State, which court ruled that it had no 
power to rehear a cause decided by the former body, 
on the ground that it had been erroneously determined. 





We present to our readers, this week, the opinion of 
the St. Louis Court of Appeals in the matter of Frank 
J. Bowman, which affirms the judgment of the circuit 
court disbarring him for professional misconduct. 
The opinion is able and exhaustive. Its great length. 
and the interest with which it will be read by the bar 
in this and other States, have compelled the addition 
of eight extra pages to our present issue. 

The lesson of this case cannot fail to be interesting 
and instructive to the bar. It will be remembered that 
in the early part of last year, Mr. Bowman, after a trial 
by a special jury which occupied a month, was found 
guilty on fourteen eharges of misdemeanor and deceit 
as an attorney. The point and substance of the charges 
on which he was convicted may be briefly stated. The 
first three charges relate to his conduct in acting as 
attorney for both sides in a controversy between the 
St. Louis Life Insurance Company and the Insurance 
Department of Missouri in the matter of a release of 
certain securities valued at $400,000, held by the Insur- 
ance Department, and which were wanted by the com- 
pany. It appeared in evidence that the firm of Hill & 
Bowman had, upon solicitation of the department, 
given an opinion which was adverse to the desired re- 
lease; that afterwards Mr. Bowman returned to the 
city and, after counseling and advising with Mr. Hill, 
his partner, he induced and procured another opinion 
in the firm name, which he carried and personally de- 
livered to the department. This latter opinion, to a 
certain extent, nullified the former opinion, and there- 
by removed an insuperable objection to the release. 
It was filed in the department as a justification by the 
superintendent for consenting to the release. Now it 
was proved at the trial that Mr. Bowman received from 
the St. Louis Life Insurance Company the sum of $900 
for his services in this very matter of release, and that 
sometime afterward he exacted from the company a 
further remuneration of $2,500, the payment of which 
was concealed in a voucher purporting to be for other 
services. It was also proved that Mr. Hill did not 
know that Mr. Bowman was in the secret service of the 
insurance company when the opinions of Hill & Bow- 
man were solicited and given. Thus are we furnished 
with the revolting exhibition of a firm of attorneys act- 
ing openly and publicly as the attorneys of the Insur- 
ance Department, counseling and advising with each 
other and with the department in that behalf, while ai 
the same time and in respect to the same matter of con- 
troversy, one of the partners, without the knowledge 
of the other, was in the secret service of the opposite 
party, greedily exacting and receiving the fees and re- 
wards which only treason to his profession could com- 
mand. 

Four of the charges relate to the conduct of Mr. Bow- 
man in the commencement and prosecution of three 
law suits, in two of which he was attorney of the In- 
surance Department, plaintiff, and in the other attor- 
ney of the receivers of the St. Louis Mutual Life In- 
surance Company. Two of these suits were against 
the Columbia Life Insurance Company, the other 
against the St. Louis Mutual Life Insurance Company. 
As attorney of plaintiff in these cases, Mr. Bowman re- 
ceived large and remunerative fees from his clients. 
It was proved at the trial that, while he was conduct- 
ing these suits, he was in the secret service of the Life 
Association of America as its attorney upon an actual 





payment of fees amounting to $7,000; that the Life As- 
sociation of America owned eight-tenths of the stock 
of the Columbia Life Insurance Company; that the 
latter company had derived all its assets indirectly 
from the St. Louis Mutual Life Insurance Company; 
that the Life Association of America controlled the 
policy and business of the Columbia and was in a posi- 
tion to dictate and control the defence in all these 
three cases; that it was to every practical purpose 
the defendant in these cases, which facts were all well 
known to Mr. Bowman. In one of the four charges 
Mr. Bowman was convicted of entering into an agree- 
ment with the officers of the Columbia Life Insurance 
Company to conduct one of the three suits according 
to its wishes, and to dismiss the same when requestea 
so to do. In this matter we are furnished with the 
exhibition of an attorney for plaintiff instituting a suit 
for the plaintiff and secretly agreeing with the defend- 
ant to conduct it according to his wishes and dismiss 
it at his request. 

On five of the charges, Mr. Bowman was convicted of 
entering into the secret employment of the Pacific 
Mutual Life Insurance Company with the view and 
purpose of procuring a transfer of all the assets of the 
Life Association of America to the Pacific Mutual, an 
enterprise which would necessarily result in wrecking 
the former company. From the Pacific Mutual he re- 
céived a retainer of $3,500 with the promise of as much 
more in the event of success. It must be remembered 
that at the same time he was the attorney of the Life 
Association of America in all its business, upon a paid 
retainer or salary of $7,000. It seems to us that on 
these charges, of which he was foun« guilty, Mr. Bow- 
man reached the bottom of his professional degrada- 
tion—if there is any bottom to it. 

On two other charges, Mr. Bowman was convicted of 
receiving from the defendant a small fee of $350 to con- 
sent to the submission of a case in the supreme court 
on briefs without oral argument, he representing the 
plaintiff. The benefit of this concession to the defend- 
ant lay in the fact that such consent advanced the case 
about two years on the docket of the court. The Bar 
Association probably threw this charge in with the 
rest, for the purpose of showing that when a person 
once gets into the habit of taking what he ought not to 
receive, he will not hesitate to take small things when 
he cannot get large ones. 

It seems that Mr. Bowman insisted in the appellate 
court that there was nothing at all wrong in these prac- 
tices of which he had been convicted, and complained 
that the trial court erred in refusing to instruct the 
jury to aequit him if they were satisfied that he did 
not know that he was doing wrong. This attitude of 
the accused is satisfactorily disposed of in the appel- 
late court, which reaches the conclusion that if in 
truth he did not know any better, he deserved disbar- 
ment for such moral stupidity. But aside from this, 
such a defence deserves hardly more notice than would 
be taken of the excuse of a thief that he had always 
believed that stealing was no crime. 

The facts of this case disclose two very significant 
truths: they show that the relation of an attorney to 
his client is so important and influential that the slight- 
est hesitation in his allegiance is a matter of such 
advantage to his adversary that it will command al- 
most any price, in suits where large amounts are in dis- 
pute. The first fruits of treason and defection are rich 
and bounteous beyond those which common honesty 
usually affords. If it were not for the second crop 
which sooner or tater is sure to blossom in dishonor, 
there would seem to be no encouragement to a life of 
rectitude. Mr. Bowman has reaped a golden harvest 
from his corruption and disloyalty. He has at last re- 
ceived a second crop of bitter fruits, in the verdict of 
his countrymen which stamps him with dishonor and 
professional death. 















